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Cite this Code: CFR

To cite the regulations in
this volume use title,
part and section num-
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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16, e as of January 1
Title 17 through Title 27 ... as of April 1
Title 28 through Title 4l ... as of July 1
Title 42 through Title 50 ... as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 1997), consult the “‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 1986, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, or 1973-1985, published in seven sep-
arate volumes. For the period beginning January 1, 1986, a ‘“‘List of CFR Sections
Affected” is published at the end of each CFR volume.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table 1), and Acts Requiring Publication in the Federal Register (Table
I1). A list of CFR titles, chapters, and parts and an alphabetical list of agencies
publishing in the CFR are also included in this volume.

An index to the text of “Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the “Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-523-5227 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call 202-512-1800, M-F 8 a.m. to 4 p.m.
e.s.t. or fax your order to 202-512-2233, 24 hours a day. For payment by check,
write to the Superintendent of Documents, Attn: New Orders, P.O. Box 371954,
Pittsburgh, PA 15250-7954. For GPO Customer Service call 202-512-1803.

RAYMOND A. MOSLEY,
Director,
Office of the Federal Register.
July 1, 1997.



THIS TITLE

Title 32—NATIONAL DEFENSE is composed of six volumes. The parts in these
volumes are arranged in the following order: parts 1-190, parts 191-399, parts 400-
629, parts 630-699, parts 700-799, and part 800 to end. The contents of these volumes
represent all current regulations codified under this title of the CFR as of July
1, 1997.

The current regulations issued by the Department of Defense appear in the
volumes containing parts 1-190 and parts 191-399; those issued by the Department
of the Army appear in the volumes containing parts 400-629 and parts 630-699;
those issued by the Department of the Navy appear in the volume containing
parts 700-799, and those issued by the Department of the Air Force, Defense Logis-
tics Agency, Selective Service System, Central Intelligence Agency, Information
Security Oversight Office, National Security Council, Office of Science and Tech-
nology Policy, Office for Micronesian Status Negotiations, Office of the Vice
President of the United States, and Presidential Commission on the Assignment
of Women in the Armed Forces appear in the volume containing parts 800 to
end.

For this volume, Gwendolyn J. Henderson was Chief Editor. The Code of Fed-
eral Regulations is published under the direction of Frances D. McDonald, as-
sisted by Alomha S. Morris.
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SUBCHAPTER A—ACQUISITION

PART 2—PILOT PROGRAM POLICY

Sec.

2.1 Purpose.

2.2 Statutory relief for participating pro-
grams.

2.3 Regulatory relief for participating pro-
grams.

2.4 Designation of participating programs.
2.5 Criteria for designation of participating
programs.

AUTHORITY: 10 U.S.C. 2340 note.

SOURCE: 62 FR 17549, Apr. 10, 1997, unless
otherwise noted.

§2.1 Purpose.

Section 809 of Public Law 101-510,
“National Defense Authorization Act
for Fiscal Year 1991,” as amended by
section 811 of Public Law 102-484, ‘““‘Na-
tional Defense Authorization Act for
Fiscal Year 1993” and Public Law 103-
160, ‘“*‘National Defense Authorization
Act for Fiscal Year 1994, authorizes
the Secretary of Defense to conduct
the Defense Acquisition Pilot Program.
In accordance with section 809 of Pub-
lic Law 101-510, the Secretary may des-
ignate defense acquisition programs for
participation in the Defense Acquisi-
tion Pilot Program.

(a) The purpose of the pilot programs
is to determine the potential for in-
creasing the efficiency and effective-
ness of the acquisition process. Pilot
programs shall be conducted in accord-
ance with the standard commercial, in-
dustrial practices. As used in this pol-
icy, the term ‘‘standard commercial,
industrial practice” refers to any ac-
quisition management practice, proc-
ess, or procedure that is used by com-
mercial companies to produce and sell
goods and services in the commercial
marketplace. This definition purposely
implies a broad range of potential ac-
tivities to adopt commercial practices,
including regulatory and statutory
streamlining, to eliminate unique Gov-
ernment requirements and practices
such as government-unique contracting
policies and practices, government-
unique specifications and standards,
and reliance on cost determination
rather than price analysis.
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(b) Standard commercial, industrial
practices include, but are not limited
to:

(1) Innovative contracting policies
and practices;

(2) Performance and commercial
specifications and standards;

(3) Innovative budget policies;

(4) Establishing fair and reasonable
prices without cost data;

(5) Maintenance of long-term rela-
tionships with quality suppliers;

(6) Acquisition of commercial and
non-developmental items (including
components); and

(7) Other best commercial practices.

§2.2 Statutory relief for participating
programs.

(a) Within the limitations prescribed,
the applicability of any provision of
law or any regulation prescribed to im-
plement a statutory requirement may
be waived for all programs participat-
ing in the Defense Acquisition Pilot
Program, or separately for each par-
ticipating program, if that waiver or
limit is specifically authorized to be
waived or limited in a law authorizing
appropriations for a program des-
ignated by statute as a participant in
the Defense Acquisition Pilot Program.

(b) Only those laws that prescribe
procedures for the procurement of sup-
plies or services; a preference or re-
quirement for acquisition from any
source or class of sources; any require-
ment related to contractor perform-
ance; any cost allowability, cost ac-
counting, or auditing requirements; or
any requirement for the management
of, testing to be performed under, eval-
uation of, or reporting on a defense ac-
quisition program may be waived.

(c) The requirements in section 809 of
Public Law 101-510, as amended by sec-
tion 811 of Public Law 102-484, the re-
quirements in any law enacted on or
after the enactment of Public Law 101-
510 (except to the extent that a waiver
or limitation is specifically authorized
for such a defense acquisition program
by statute), and any provision of law
that ensures the financial integrity of
the conduct of a Federal Government



§2.3

program or that relates to the author-
ity of the Inspector General of the De-
partment of Defense may not be con-
sidered for waiver.

§2.3 Regulatory relief for participat-
ing programs.

(a) A program participating in the
Defense Acquisition Pilot Program will
not be subject to any regulation, pol-
icy, directive, or administrative rule or
guideline relating to the acquisition
activities of the Department of Defense
other than the Federal Acquisition
Regulation (FAR)1, the Defense FAR
Supplement (DFARS)2, or those regu-
latory requirements added by the
Under Secretary of Defense for Acquisi-
tion and Technology, the Head of the
Component, or the DoD Component Ac-
quisition Executive.

(b) Provisions of the FAR and/or
DFARS that do not implement statu-
tory requirements may be waived by
the Under Secretary of Defense for Ac-
quisition and Technology using appro-
priate administrative procedures. Pro-
visions of the FAR and DFARS that
implement statutory requirements
may be waived or limited in accord-
ance with the procedures for statutory
relief previously mentioned.

(c) Regulatory relief includes relief
from use of government-unique speci-
fications and standards. Since a major
objective of the Defense Acquisition
Pilot Program is to promote standard,
commercial industrial practices, func-
tional performance and commercial
specifications and standards will be
used to the maximum extent practical.
Federal or military specifications and
standards may be used only when no
practical alternative exists that meet
the user’s needs. Defense acquisition
officials (other than the Program Man-
ager or Commodity Manager) may only
require the use of military specifica-
tions and standards with advance ap-
proval from the Under Secretary of De-
fense for Acquisition and Technology,
the Head of the DoD Component, or the
DoD Component Acquisition Executive.

1Copies of this Department of Defense pub-
lication may be obtained from the Govern-
ment Printing Office, Superintendent of Doc-
uments, Washington, DC 20402.

2See footnote 1 to §2.3(a).
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§2.4 Designation of participating pro-
grams.

(a) Pilot programs may be nominated
by a DoD Component Head or Compo-
nent Acquisition Executive for partici-
pation in the Defense Acquisition Pilot
Program. The Under Secretary of De-
fense for Acquisition and Technology
shall determine which specific pro-
grams will participate in the pilot pro-
gram and will transmit to the Congres-
sional defense committees a written
notification of each defense acquisition
program proposed for participation in
the pilot program. Programs proposed
for participation must be specifically
designated as participants in the De-
fense Acquisition Pilot Program in a
law authorizing appropriations for such
programs and provisions of law to be
waived must be specifically authorized
for waiver.

(b) Once included in the Defense Ac-
quisition Pilot Program, decision and
approval authority for the participat-
ing program shall be delegated to the
lowest level allowed in the acquisition
regulations consistent with the total
cost of the program (e.g., under DoD
Directive 5000.1,3 an acquisition pro-
gram that is a major defense acquisi-
tion program would be delegated to the
appropriate Component Acquisition
Executive as an acquisition category
IC program)

(c) At the time of nomination ap-
proval, the Under Secretary of Defense
for Acquisition and Technology will es-
tablish measures to judge the success
of a specific program, and will also es-
tablish a means of reporting progress
towards the measures.

8§2.5 Criteria for designation of par-
ticipating programs.

(a) Candidate programs must have an
approved requirement, full program
funding assured prior to designation,
and low risk. Nomination of a can-
didate program to participate in the
Defense Acquisition Pilot Program
should occur as early in the program’s
life-cycle as possible. Developmental
programs will only be considered on an
exception basis.

3Copies may be obtained, at cost, from the
National Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
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(b) Programs in which commercial or
non-developmental items can satisfy
the military requirement are preferred
as candidate programs. A nominated
program will address which standard
commercial, industrial practices will
be used in the pilot program and how
those practices will be applied.

(¢) Nomination of candidate pro-
grams must be accompanied by a list of
waivers being requested to Statutes,
FAR, DFARS, DoD Directives4 and In-
structions,> and where applicable, DoD
Component regulations. Waivers being
requested must be accompanied by ra-
tionale and justification for the waiver.
The justification must include:

4See footnote 3 to §2.4(b).
5See footnote 3 to §2.4(b).
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§2.5

(1) The provision of law proposed to
be waived or limited.

(2) The effects of the provision of law
on the acquisition, including specific
examples.

(3) The actions taken to ensure that
the waiver or limitation will not re-
duce the efficiency, integrity, and ef-
fectiveness of the acquisition process
used for the defense acquisition pro-
gram; and

(4) A discussion of the efficiencies or
savings, if any, that will result from
the waiver or limitation.

(d) No nominated program shall be
accepted until the Under Secretary of
Defense has determined that the can-
didate program is properly planned.



§23.1

SUBCHAPTER B—DOD

PART 23—GRANTS AND AGREE-
MENTS—MILITARY  RECRUITING
ON CAMPUS

AUTHORITY: 5 U.S.C. 301.

SOURCE: 61 FR 9345, Mar. 8, 1996, unless oth-
erwise noted.

§23.1 Military recruiting on campus.

(a) Purpose. The purpose of this sec-
tion is to implement section 558 of the
National Defense Authorization Act for
Fiscal Year 1995 (Public Law 103-337),
as it specifically affects grants and co-
operative agreements (note that sec-
tion 558 appears as a note to 10 U.S.C.
503). This section thereby supplements
DoD’s primary implementation of sec-
tion 558, in 32 part 216, “Military Re-
cruiting at Institutions of Higher Edu-
cation.”

(b) Definitions specific to this section.
In this section:

(1) Directory information has the fol-
lowing meaning, given in section 558(c)
of Public Law 103-337. It means, with
respect to a student, the student’s
name, address, telephone listing, date
and place of birth, level of education,
degrees received, and the most recent
previous educational institution en-
rolled in by the student.

(2) Institution of higher education has
the following meaning, given at 32 CFR
216.3(b). The term:

(i) Means a domestic college, univer-
sity, or subelement of a university pro-
viding postsecondary school courses of
study, including foreign campuses of
such institutions. A subelement of a
university is a discrete (although not
necessarily autonomous) organiza-
tional entity that establishes policy or
practices affecting military recruiting
and related actions covered by 32 CFR
part 216. For example, a subelement
may be an undergraduate school, a law
school, medical school, or graduate
school of arts and sciences.

(i) Includes junior colleges, commu-
nity colleges, and institutions provid-
ing courses leading to undergraduate
and post-graduate degrees.

32 CFR Ch. | (7-1-97 Edition)
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(iii) Does not include entities that
operate exclusively outside the United
States, its territories, and possessions.

(c) Statutory requirement. No funds
available to the Department of Defense
may be provided by grant to any insti-
tution of higher education that either
has a policy of denying or that effec-
tively prevents the Secretary of De-
fense from obtaining, for military re-
cruiting purposes, entry to campuses
or access to students on campuses or
access to directory information per-
taining to students.

(d) Policy.—(1) Applicability to subordi-
nate elements of institutions of higher
education. 32 CFR part 216, DoD’s pri-
mary implementation of section 558,
establishes procedures by which the
Department of Defense identifies insti-
tutions of higher education that have a
policy or practice described in para-
graph (c) of this section. In cases where
those procedures lead to a determina-
tion that specific subordinate elements
of an institution of higher education
have such a policy or practice, rather
than the institution as a whole, 32 CFR
part 216 provides that the prohibition
on use of DoD funds applies only to
those subordinate elements.

(2) Applicability to cooperative agree-
ments. As a matter of DoD policy, the
restriction of section 558, as imple-
mented by 32 CFR part 216, apply to co-
operative agreements, as well as
grants.

(3) Deviations. Grants officers may
not deviate from any provision of this
section without obtaining the prior ap-
proval of the Director of Defense Re-
search and Engineering. Requests for
deviations shall be submitted, through
appropriate channels, to: Director for
Research, ODDR&E(R), 3080 Defense
Pentagon, Washington, D.C. 20301-3080.

(e) Grants officers’ responsibilities. A
grants officer shall:

(1) Not award any grant or coopera-
tive agreement to an institution of
higher education that has been identi-
fied pursuant to the procedures of 32
CFR part 216. Such institutions are
identified on the Governmentwide
“List of Parties Excluded from Federal
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Procurement and Nonprocurement Pro-
grams,” as being ineligible to receive
awards of DoD funds [note that 32 CFR
25.505(d) requires the grants officer to
check the list prior to determining
that a recipient is qualified to receive
an award].

(2) Not consent to any subaward of
DoD funds to such an organization,
under a grant or cooperative agree-
ment to any recipient, if such
subaward requires the grants officer’s
consent.

(3) Include the clause in paragraph (f)
of this section in each grant or cooper-
ative agreement with an institution of
higher education. Note that this re-
quirement does not flow down (i.e., re-
cipients are not required to include the
clause in subawards).

(4) If an institution of higher edu-
cation refuses to accept the clause in
paragraph (f):

(i) Determine that the institution is
not qualified with respect to the award.
The grants officer may award to an al-
ternative recipient.

(if) Transmit the name of the institu-
tion, through appropriate channels, to
the Director for Accession Policy, Of-
fice of the Assistant Secretary of De-
fense for Force Management Policy,
OASD (FMP), 4000 Defense Pentagon,
Washington, D.C. 20301-4000. This will
allow OASD (FMP) to decide whether
to initiate an evaluation of the institu-
tion under 32 CFR part 216, to deter-
mine whether it is an institution that
has a policy or practice described in
paragraph (c) of this section.

(f) Clause for award documents. The
following clause is to be included in
grants and cooperative agreements
with institutions of higher education:

As a condition for receipt of funds avail-
able to the Department of Defense (DoD)
under this award, the recipient agrees that it
is not an institution of higher education (as
defined in 32 CFR part 216) that has a policy
of denying, and that it is not an institution
of higher education that effectively pre-
vents, the Secretary of Defense from obtain-
ing for military recruiting purposes: (A)
entry to campuses or access to students on
campuses; or (B) access to directory informa-
tion pertaining to students. If the recipient
is determined, using the procedures in 32
CFR part 216, to be such an institution of
higher education during the period of per-
formance of this agreement, and therefore to
be in breach of this clause, the Government
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will cease all payments of DoD funds under
this agreement and all other DoD grants and
cooperative agreements to the recipient, and
it may suspend or terminate such grants and
agreements unilaterally for material failure
to comply with the terms and conditions of
award.

PART 25—GOVERNMENTWIDE DE-

BARMENT AND  SUSPENSION
(NONPROCUREMENT) AND GOV-
ERNMENTWIDE ~ REQUIREMENTS
FOR DRUG-FREE \WORKPLACE
(GRANTS)

Subpart A—General

Sec.

25.100
25.105
25.110
25.115

Purpose.
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Coverage.
Policy.

Subpart B—Effect of Action

25.200
25.205
25.210
25.215
25.220
25.225

Debarment or suspension.

Ineligible persons.

Voluntary exclusion.

Exception provision.

Continuation of covered transactions.
Failure to adhere to restrictions.

Subpart C—Debarment

25.300
25.305
25.310
25.311

General.

Causes for debarment.

Procedures.

Investigation and referral.

25.312 Notice of proposed debarment.

25.313 Opportunity to contest proposed de-
barment.

25.314 Debarring official’s decision.

25.315 Settlement and voluntary exclusion.

25.320 Period of debarment.

25.325 Scope of debarment.

Subpart D—Suspension

25.400
25.405
25.410
25.411
25.412
25.413
25.415
25.420

General.

Causes for suspension.

Procedures.

Notice of suspension.

Opportunity to contest suspension.
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25.500 GSA responsibilities.

25.505 Military Departments and Defense
Agencies’ responsibility.
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Subpart F—Drug-Free Workplace
Requirements (Grants)

25.600
25.605

Purpose.

Definitions.

25.610 Coverage.

25.615 Grounds for suspension of payments,
suspension or termination of grants, or
suspension or debarment.

25.616 Determinations of grantee violations.

25.620 Effect of violation.

25.625 Exception provision.

25.630 Certification requirements and proce-
dures.

25.635 Reporting of and employee sanctions
for convictions of criminal drug offenses.

APPENDIX A TO PART 25—CERTIFICATION RE-
GARDING DEBARMENT, SUSPENSION, AND
OTHER RESPONSIBILITY MATTERS—PRI-
MARY COVERED TRANSACTIONS

APPENDIX B TO PART 25—CERTIFICATION RE-
GARDING DEBARMENT, SUSPENSION, INELI-
GIBILITY AND VOLUNTARY EXCLUSION—
LOWER TIER COVERED TRANSACTIONS

APPENDIX C TO PART 25—CERTIFICATION RE-
GARDING DRUG-FREE WORKPLACE RE-
QUIREMENTS

AUTHORITY: 41 U.S.C. 701 et seq.; sec. 2455,
Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C. 6101
note); E.O. 12549, 3 CFR, 1986 Comp.; 189; E.O.
12689, 3 CFR, 1989 Comp., p. 235.

SOURCE: 53 FR 19190 and 19204, May 26, 1988,
unless otherwise noted. Redesignated at 57
FR 6199, Feb. 21, 1992.

CROSs REFERENCE: See also Office of Man-
agement and Budget notice published at 55
FR 21697, May 25, 1990, and 60 FR 33036, June
26, 1995.

Subpart A—General

§25.100 Purpose.

(a) Executive Order (E.O.) 12549 pro-
vides that, to the extent permitted by
law, Executive departments and agen-
cies shall participate in a government-
wide system for nonprocurement debar-
ment and suspension. A person who is
debarred or suspended shall be excluded
from Federal financial and non-
financial assistance and benefits under
Federal programs and activities. De-
barment or suspension of a participant
in a program by one agency shall have
governmentwide effect.

(b) These regulations implement sec-
tion 3 of E.O. 12549 and the guidelines
promulgated by the Office of Manage-
ment and Budget under section 6 of the
E.O. by:
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(1) Prescribing the programs and ac-
tivities that are covered by the govern-
mentwide system;

(2) Prescribing the governmentwide
criteria and governmentwide minimum
due process procedures that each agen-
cy shall use;

(3) Providing for the listing of
debarred and suspended participants,
participants declared ineligible (see
definition of “‘ineligible’” in §25.105),
and participants who have voluntarily
excluded themselves from participation
in covered transactions;

(4) Setting forth the consequences of
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion; and

(5) Offering such other guidance as
necessary for the effective implementa-
tion and administration of the govern-
mentwide system.

(c) These regulations also implement
Executive Order 12689 (3 CFR, 1989
Comp., p. 235) and 31 U.S.C. 6101 note
(Public Law 103-355, sec. 2455, 108 Stat.
3327) by—

(1) Providing for the inclusion in the
List of Parties Excluded from Federal Pro-
curement and Nonprocurement Programs
all persons proposed for debarment,
debarred or suspended under the Fed-
eral Acquisition Regulation, 48 CFR
Part 9, subpart 9.4; persons against
which governmentwide exclusions have
been entered under this part; and per-
sons determined to be ineligible; and

(2) Setting forth the consequences of
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion.

(d) Although these regulations cover
the listing of ineligible participants
and the effect of such listing, they do
not prescribe policies and procedures
governing declarations of ineligibility.

[60 FR 33040, 33053, June 26, 1995]

§25.105 Definitions.

The following definitions apply to
this part:

Adequate evidence. Information suffi-
cient to support the reasonable belief
that a particular act or omission has
occurred.

Affiliate. Persons are affiliates of
each other if, directly or indirectly, ei-
ther one controls or has the power to
control the other, or, a third person
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controls or has the power to control
both. Indicia of control include, but are
not limited to: interlocking manage-
ment or ownership, identity of inter-
ests among family members, shared fa-
cilities and equipment, common use of
employees, or a business entity orga-
nized following the suspension or de-
barment of a person which has the
same or similar management, owner-
ship, or principal employees as the sus-
pended, debarred, ineligible, or volun-
tarily excluded person.

Agency. Any executive department,
military department or defense agency
or other agency of the executive
branch, excluding the independent reg-
ulatory agencies.

(a) The meaning of agency in Subpart
F of this part, Drug-Free Workplace
Requirements, is given at §25.605(b)(6)
and is different than the meaning given
in this section for subparts A through
E of this part. Agency in Subpart F of
this part means the Department of De-
fense or a Military Department only,
and does not include any Defense Agen-
cy.
(b) [Reserved]

Civil judgment. The disposition of a
civil action by any court of competent
jurisdiction, whether entered by ver-
dict, decision, settlement, stipulation,
or otherwise creating a civil liability
for the wrongful acts complained of; or
a final determination of liability under
the Program Fraud Civil Remedies Act
of 1988 (31 U.S.C. 3801-12).

Conviction. A judgment or conviction
of a criminal offense by any court of
competent jurisdiction, whether en-
tered upon a verdict or a plea, includ-
ing a plea of nolo contendere.

Debarment. An action taken by a de-
barring official in accordance with
these regulations to exclude a person
from participating in covered trans-
actions. A person so excluded is
‘‘debarred.”

Debarring official. An official author-
ized to impose debarment. The debar-
ring official is either:

(a) The agency head, or

(b) An official designated by the
agency head.

(c) DoD Components’ debarring offi-
cials for nonprocurement transactions
are the same officials identified in 48
CFR part 209, subpart 209.4, as debar-
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ring officials for procurement con-
tracts.

Indictment. Indictment for a criminal
offense. An information or other filing
by competent authority charging a
criminal offense shall be given the
same effect as an indictment.

Ineligible. Excluded from participa-
tion in Federal nonprocurement pro-
grams pursuant to a determination of
ineligibility under statutory, executive
order, or regulatory authority, other
than Executive Order 12549 and its
agency implementing regulations; for
exemple, excluded pursuant to the
Davis-Bacon Act and its implementing
regulations, the equal employment op-
portunity acts and executive orders, or
the environmental protection acts and
executive orders. A person is ineligible
where the determination of ineligibil-
ity affects such person’s eligibility to
participate in more than one covered
transaction.

Legal proceedings. Any criminal pro-
ceeding or any civil judicial proceeding
to which the Federal Government or a
State or local government or quasi-
governmental authority is a party. The
term includes appeals from such pro-
ceedings.

List of Parties Excluded from Federal
Procurement and Nonprocurement Pro-
grams. A list compiled, maintained and
distributed by the General Services Ad-
ministration (GSA) containing the
names and other information about
persons who have been debarred, sus-
pended, or voluntarily excluded under
Executive Orders 12549 and 12689 and
these regulations or 48 CFR part 9, sub-
part 9.4, persons who have been pro-
posed for debarment under 48 CFR part
9, subpart 9.4, and those persons who
have been determined to be ineligible.

Notice. A written communication
served in person or sent by certified
mail, return receipt requested, or its
equivalent, to the last known address
of a party, its identified counsel, its
agent for service of process, or any
partner, officer, director, owner, or
joint venturer of the party. Notice, if
undeliverable, shall be considered to
have been received by the addressee
five days after being properly sent to
the last address known by the agency.
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Participant. Any person who submits
a proposal for, enters into, or reason-
ably may be expected to enter into a
covered transaction. This term also in-
cludes any person who acts on behalf of
or is authorized to commit a partici-
pant in a covered transaction as an
agent or representative of another par-
ticipant.

Person. Any individual, corporation,
partnership, association, unit of gov-
ernment or legal entity, however orga-
nized, except: foreign governments or
foreign governmental entities, public
international organizations, foreign
government owned (in whole or in part)
or controlled entities, and entities con-
sisting wholly or partially of foreign
governments or foreign governmental
entities.

Preponderance of the evidence. Proof
by information that, compared with
that opposing it, leads to the conclu-
sion that the fact at issue is more prob-
ably true than not.

Principal. Officer, director, owner,
partner, key employee, or other person
within a participant with primary
management or supervisory respon-
sibilities; or a person who has a critical
influence on or substantive control
over a covered transaction, whether or
not employed by the participant. Per-
sons who have a critical influence on or
substantive control over a covered
transaction are:

(a) Principal investigators.

(b) Reserved.

Proposal. A solicited or unsolicited
bid, application, request, invitation to
consider or similar communication by
or on behalf of a person seeking to par-
ticipate or to receive a benefit, directly
or indirectly, in or under a covered
transaction.

Respondent. A person against whom a
debarment or suspension action has
been initiated.

State. Any of the States of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, any
territory or possession of the United
States, or any agency of a State, exclu-
sive of institutions of higher education,
hospitals, and units of local govern-
ment. A State instrumentality will be
considered part of the State govern-
ment if it has a written determination
from a State government that such
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State considers that instrumentality
to be an agency of the State govern-
ment.

Suspending official. An official au-
thorized to impose suspension. The sus-
pending official is either:

(a) The agency head, or

(b) An official designated by the
agency head.

(c) boD Components’ suspending offi-
cials for nonprocurement transactions
are the same officials identified in 48
CFR part 209, subpart 209.4, as suspend-
ing officials for procurement contracts.

Suspension. An action taken by a sus-
pending official in accordance with
these regulations that immediately ex-
cludes a person from participating in
covered transactions for a temporary
period, pending completion of an inves-
tigation and such legal, debarment, or
Program Fraud Civil Remedies Act
proceedings as may ensue. A person so
excluded is “‘suspended.”

Voluntary exclusion or voluntarily ex-
cluded. A status of nonparticipation or
limited participation in covered trans-
actions assumed by a person pursuant
to the terms of a settlement.

[53 FR 19190 and 19204, May 26, 1988. Redesig-
nated at 57 FR 6199, Feb. 21, 1992, and amend-
ed at 60 FR 33041, 33053, June 26, 1995]

§25.110 Coverage.

(a) These regulations apply to all per-
sons who have participated, are cur-
rently participating or may reasonably
be expected to participate in trans-
actions under Federal nonprocurement
programs. For purposes of these regula-
tions such transactions will be referred
to as ‘‘covered transactions.”’

(1) Covered transaction. For purposes
of these regulations, a covered trans-
action is a primary covered transaction
or a lower tier covered transaction.
Covered transactions at any tier need
not involve the transfer of Federal
funds.

(i) Primary covered transaction. Except
as noted in paragraph (a)(2) of this sec-
tion, a primary covered transaction is
any nonprocurement transaction be-
tween an agency and a person, regard-
less of type, including: grants, coopera-
tive agreements, scholarships, fellow-
ships, contracts of assistance, loans,
loan guarantees, subsidies, insurance,
payments for specified use, donation
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agreements and any other nonprocure-
ment transactions between a Federal
agency and a person. Primary covered
transactions also include those trans-
actions specially designated by the
U.S. Department of Housing and Urban
Development in such agency’s regula-
tions governing debarment and suspen-
sion.

(ii) Lower tier covered transaction. A
lower tier covered transaction is:

(A) Any transaction between a par-
ticipant and a person other than a pro-
curement contract for goods or serv-
ices, regardless of type, under a pri-
mary covered transaction.

(B) Any procurement contract for
goods or services between a participant
and a person, regardless of type, ex-
pected to equal or exceed the Federal
procurement small purchase threshold
fixed at 10 U.S.C. 2304(g) and 41 U.S.C.
253(g) (currently $25,000) under a pri-
mary covered transaction.

(C) Any procurement contract for
goods or services between a participant
and a person under a covered trans-
action, regardless of amount, under
which that person will have a critical
influence on or substantive control
over that covered transaction. Such
persons are:

(1) Principal investigators.

(2) Providers of federally-required
audit services.

(2) Exceptions. The following trans-
actions are not covered:

(i) Statutory entitlements or manda-
tory awards (but not subtier awards
thereunder which are not themselves
mandatory), including deposited funds
insured by the Federal Government;

(ii) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in
whole or in part) or controlled entities,
entities consisting wholly or partially
of foreign governments or foreign gov-
ernmental entities;

(iii) Benefits to an individual as a
personal entitlement without regard to
the individual’s present responsibility
(but benefits received in an individual’s
business capacity are not excepted);

(iv) Federal employment;
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(v) Transactions pursuant to national
or agency-recognized emergencies or
disasters;

(vi) Incidental benefits derived from
ordinary governmental operations; and

(vii) Other transactions where the ap-
plication of these regulations would be
prohibited by law.

(b) Relationship to other sections. This
section describes the types of trans-
actions to which a debarment or sus-
pension under the regulations will
apply. Subpart B, ‘“‘Effect of Action,”
§25.200, ‘‘Debarment or suspension,”
sets forth the consequences of a debar-
ment or suspension. Those con-
sequences would obtain only with re-
spect to participants and principals in
the covered transactions and activities
described in §25.110(a). Sections 25.325,
‘““Scope of debarment,” and 25.420,
‘“Scope of suspension,’” govern the ex-
tent to which a specific participant or
organizational elements of a partici-
pant would be automatically included
within a debarment or suspension ac-
tion, and the conditions under which
affiliates or persons associated with a
participant may also be brought within
the scope of the action.

(c) Relationship to Federal procurement
activities. In accordance with E.O. 12689
and section 2455 of Public Law 103-355,
any debarment, suspension, proposed
debarment or other governmentwide
exclusion initiated under the Federal
Acquisition Regulation (FAR) on or
after August 25, 1995 shall be recog-
nized by and effective for Executive
Branch agencies and participants as an
exclusion under this regulation. Simi-
larly, any debarment, suspension or
other governmentwide exclusion initi-
ated under this regulation on or after
August 25, 1995 shall be recognized by
and effective for those agencies as a de-
barment or suspension under the FAR.

[53 FR 19190 and 19204, May 26, 1988. Redesig-
nated and amended at 57 FR 6199, Feb. 21,
1992; 60 FR 33041, 33053, June 26, 1995]

§25.115 Policy.

(a) In order to protect the public in-
terest, it is the policy of the Federal
Government to conduct business only
with responsible persons. Debarment
and suspension are discretionary ac-
tions that, taken in accordance with
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Executive Order 12549 and these regula-
tions, are appropriate means to imple-
ment this policy.

(b) Debarment and suspension are se-
rious actions which shall be used only
in the public interest and for the Fed-
eral Government’s protection and not
for purposes of punishment. Agencies
may impose debarment or suspension
for the causes and in accordance with
the procedures set forth in these regu-
lations.

(c) When more than one agency has
an interest in the proposed debarment
or suspension of a person, consider-
ation shall be given to designating one
agency as the lead agency for making
the decision. Agencies are encouraged
to establish methods and procedures
for coordinating their debarment or
suspension actions.

Subpart B—Effect of Action

§25.200 Debarment or suspension.

(a) Primary covered transactions. Ex-
cept to the extent prohibited by law,
persons who are debarred or suspended
shall be excluded from primary covered
transactions as either participants or
principals throughout the Executive
Branch of the Federal Government for
the period of their debarment, suspen-
sion, or the period they are proposed
for debarment under 48 CFR part 9,
subpart 9.4. Accordingly, no agency
shall enter into primary covered trans-
actions with such excluded persons
during such period, except as permitted
pursuant to §25.215.

(b) Lower tier covered transactions. Ex-
cept to the extent prohibited by law,
persons who have been proposed for de-
barment under 48 CFR part 9, subpart
9.4, debarred or suspended shall be ex-
cluded from participating as either
participants or principals in all lower
tier covered transactions (see
§25.110(a)(1)(ii)) for the period of their
exclusion.

(c) Exceptions. Debarment or suspen-
sion does not affect a person’s eligi-
bility for—

(1) Statutory entitlements or manda-
tory awards (but not subtier awards
thereunder which are not themselves
mandatory), including deposited funds
insured by the Federal Government;
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(2) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in
whole or in part) or controlled entities,
and entities consisting wholly or par-
tially of foreign governments or for-
eign governmental entities;

(3) Benefits to an individual as a per-
sonal entitlement without regard to
the individual’s present responsibility
(but benefits received in an individual’s
business capacity are not excepted);

(4) Federal employment;

(5) Transactions pursuant to national
or agency-recognized emergencies or
disasters;

(6) Incidental benefits derived from
ordinary governmental operations; and

(7) Other transactions where the ap-
plication of these regulations would be
prohibited by law.

[60 FR 33041, 33053, June 26, 1995]

§25.205 Ineligible persons.

Persons who are ineligible, as defined
in §25.105(i), are excluded in accordance
with the applicable statutory, execu-
tive order, or regulatory authority.

[53 FR 19190 and 19204, May 26, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§25.210 Voluntary exclusion.

Persons who accept voluntary exclu-
sions under §25.315 are excluded in ac-
cordance with the terms of their settle-
ments. Military Departments and De-
fense Agencies shall, and participants
may, contact the original action agen-
cy to ascertain the extent of the exclu-
sion.

[53 FR 19190 and 19204, May 26, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§25.215 Exception provision.

Military Departments & Defense
Agencies may grant an exception per-
mitting a debarred, suspended, or vol-
untarily excluded person, or a person
proposed for debarment under 48 CFR
part 9, subpart 9.4, to participate in a
particular covered transaction upon a
written determination by the agency
head or an authorized designee stating
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the reason(s) for deviating from the
Presidential policy established by Ex-
ecutive Order 12549 and §25.200. How-
ever, in accordance with the Presi-
dent’s stated intention in the Execu-
tive Order, exceptions shall be granted
only infrequently. Exceptions shall be
reported in accordance with §25.505(a).

[60 FR 33041, 33053, June 26, 1995]

§25.220 Continuation of covered trans-
actions.

(a) Notwithstanding the debarment,
suspension, proposed debarment under
48 CFR part 9, subpart 9.4, determina-
tion of ineligibility, or voluntary ex-
clusion of any person by an agency,
agencies and participants may con-
tinue covered transactions in existence
at the time the person was debarred,
suspended, proposed for debarment
under 48 CFR part 9, subpart 9.4, de-
clared ineligible, or voluntarily ex-
cluded. A decision as to the type of ter-
mination action, if any, to be taken
should be made only after thorough re-
view to ensure the propriety of the pro-
posed action.

(b) Agencies and participants shall
not renew or extend covered trans-
actions (other than no-cost time exten-
sions) with any person who is debarred,
suspended, proposed for debarment
under 48 CFR part 9, subpart 9.4, ineli-
gible or voluntary excluded, except as
provided in §25.215.

[60 FR 33041, 33053, June 26, 1995]

§25.225 Failure to adhere to
tions.

(a) Except as permitted under §25.215
or §25.220, a participant shall not
knowingly do business under a covered
transaction with a person who is—

(1) Debarred or suspended;

(2) Proposed for debarment under 48
CFR part 9, subpart 9.4; or

(3) Ineligible for or voluntarily ex-
cluded from the covered transaction.

(b) Violation of the restriction under
paragraph (a) of this section may re-
sult in disallowance of costs, annul-
ment or termination of award, issuance
of a stop work order, debarment or sus-
pension, or other remedies as appro-
priate.

(c) A participant may rely upon the
certification of a prospective partici-

restric-
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pant in a lower tier covered trans-
action that it and its principals are not
debarred, suspended, proposed for de-
barment under 48 CFR part 9, subpart
9.4, ineligible, or voluntarily excluded
from the covered transaction (See Ap-
pendix B of these regulations), unless it
knows that the certification is erro-
neous. An agency has the burden of
proof that a participant did knowingly
do business with a person that filed an
erroneous certification.

[60 FR 33041, 33053, June 26, 1995]

Subpart C—Debarment

§25.300 General.

The debarring official may debar a
person for any of the causes in §25.305,
using procedures established in §§25.310
through 25.314. The existence of a cause
for debarment, however, does not nec-
essarily require that the person be
debarred; the seriousness of the per-
son’s acts or omissions and any miti-
gating factors shall be considered in
making any debarment decision.

[53 FR 19190 and 19204, May 26, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§25.305 Causes for debarment.

Debarment may be imposed in ac-
cordance with the provisions of §§25.300
through 25.314 for:

(a) Conviction of or civil judgment
for:

(1) Commission of fraud or a criminal
offense in connection with obtaining,
attempting to obtain, or performing a
public or private agreement or trans-
action;

(2) Violation of Federal or State anti-
trust statutes, including those pro-
scribing price fixing between competi-
tors, allocation of customers between
competitors, and bid rigging;

(3) Commission of embezzlement,
theft, forgery, bribery, falsification or
destruction of records, making false
statements, receiving stolen property,
making false claims, or obstruction of
justice; or

(4) Commission of any other offense
indicating a lack of business integrity
or business honesty that seriously and
directly affects the present responsibil-
ity of a person.
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(b) Violation of the terms of a public
agreement or transaction so serious as
to affect the integrity of an agency
program, such as:

(1) A willful failure to perform in ac-
cordance with the terms of one or more
public agreements or transactions;

(2) A history of failure to perform or
of unsatisfactory performance of one or
more public agreements or trans-
actions; or

(3) A willful violation of a statutory
or regulatory provision or requirement
applicable to a public agreement or
transaction.

(c) Any of the following causes:

(1) A nonprocurement debarment by
any Federal agency taken before Octo-
ber 1, 1988, the effective date of these
regulations, or a procurement debar-
ment by any Federal agency taken pur-
suant to 48 CFR subpart 9.4;

(2) Knowingly doing business with a
debarred, suspended, ineligible, or vol-
untarily excluded person, in connection
with a covered transaction, except as
permitted in §25.215 or §25.220;

(3) Failure to pay a single substantial
debt, or a number of outstanding debts
(including disallowed costs and over-
payments, but not including sums owed
the Federal Government under the In-
ternal Revenue Code) owed to any Fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the
debtor or, if contested, provided that
the debtor’s legal and administrative
remedies have been exhausted;

(4) Violation of a material provision
of a voluntary exclusion agreement en-
tered into under §25.315 or of any set-
tlement of a debarment or suspension
action; or

(5) Violation of any requirement of
subpart F of this part, relating to pro-
viding a drug-free workplace, as set
forth in §25.615 of this part.

(d) Any other cause of so serious or
compelling a nature that it affects the
present responsibility of a person.

[53 FR 19190 and 19204, May 26, 1988, as
amended at 54 FR 4950, 4960, Jan. 31, 1989. Re-
designated and amended at 57 FR 6199 and
6200, Feb. 21, 1992]

§25.310 Procedures.

Military Departments and Defense
Agencies shall process debarment ac-
tions as informally as practicable, con-
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sistent with the principles of fun-
damental fairness, using the proce-
dures in §§25.311 through 25.314.

[53 FR 19190 and 19204, May 26, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§25.311 Investigation and referral.

Information concerning the existence
of a cause for debarment from any
source shall be promptly reported, in-
vestigated, and referred, when appro-
priate, to the debarring official for con-
sideration. After consideration, the de-
barring official may issue a notice of
proposed debarment.

§25.312 Notice of proposed debarment.

A debarment proceeding shall be ini-
tiated by notice to the respondent ad-
vising:

(a) That debarment is being consid-
ered;

(b) Of the reasons for the proposed
debarment in terms sufficient to put
the respondent on notice of the con-
duct or transaction(s) upon which it is
based;

(c) Of the cause(s) relied upon under
§25.305 for proposing debarment;

(d) Of the provisions of §§25.311
through 25.314, and any other Military
Departments and Defense Agencies pro-
cedures, if applicable, governing debar-
ment decisionmaking; and

(e) Of the potential effect of a debar-
ment.

[53 FR 19190 and 19204, May 26, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§25.313 Opportunity to contest pro-
posed debarment.

(a) Submission in opposition. Within 30
days after receipt of the notice of pro-
posed debarment, the respondent may
submit, in person, in writing, or
through a representative, information
and argument in opposition to the pro-
posed debarment.

(b) Additional proceedings as to dis-
puted material facts. (1) In actions not
based upon a conviction or civil judg-
ment, if the debarring official finds
that the respondent’s submission in op-
position raises a genuine dispute over
facts material to the proposed debar-
ment, respondent(s) shall be afforded
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an opportunity to appear with a rep-
resentative, submit documentary evi-
dence, present witnesses, and confront
any witness the agency presents.

(2) A transcribed record of any addi-
tional proceedings shall be made avail-
able at cost to the respondent, upon re-
quest, unless the respondent and the
agency, by mutual agreement, waive
the requirement for a transcript.

§25.314 Debarring official’s decision.

(a) No additional proceedings necessary.
In actions based upon a conviction or
civil judgment, or in which there is no
genuine dispute over material facts,
the debarring official shall make a de-
cision on the basis of all the informa-
tion in the administrative record, in-
cluding any submission made by the re-
spondent. The decision shall be made
within 45 days after receipt of any in-
formation and argument submitted by
the respondent, unless the debarring
official extends this period for good
cause.

(b) Additional proceedings necessary.
(1) In actions in which additional pro-
ceedings are necessary to determine
disputed material facts, written find-
ings of fact shall be prepared. The de-
barring official shall base the decision
on the facts as found, together with
any information and argument submit-
ted by the respondent and any other in-
formation in the administrative record.

(2) The debarring official may refer
disputed material facts to another offi-
cial for findings of fact. The debarring
official may reject any such findings,
in whole or in part, only after specifi-
cally determining them to be arbitrary
and capricious or clearly erroneous.

(3) The debarring official’s decision
shall be made after the conclusion of
the proceedings with respect to dis-
puted facts.

(c) (1) Standard of proof. In any debar-
ment action, the cause for debarment
must be established by a preponderance
of the evidence. Where the proposed de-
barment is based upon a conviction or
civil judgment, the standard shall be
deemed to have been met.

(2) Burden of proof. The burden of
proof is on the agency proposing debar-
ment.

(d) Notice of debarring official’s deci-
sion. (1) If the debarring official decides
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to impose debarment, the respondent
shall be given prompt notice:

(i) Referring to the notice of proposed
debarment;

(i) Specifying the reasons for debar-
ment;

(iii) Stating the period of debarment,
including effective dates; and

(iv) Advising that the debarment is
effective for covered transactions
throughout the executive branch of the
Federal Government unless an agency
head or an authorized designee makes
the determination referred to in
§25.215.

(2) If the debarring official decides
not to impose debarment, the respond-
ent shall be given prompt notice of
that decision. A decision not to impose
debarment shall be without prejudice
to a subsequent imposition of debar-
ment by any other agency.

[53 FR 19190 and 19204, May 26, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§25.315 Settlement and voluntary ex-
clusion.

(a) When in the best interest of the
Government, Military Departments
and Defense Agencies may, at any
time, settle a debarment or suspension
action.

(b) If a participant and the agency
agree to a voluntary exclusion of the
participant, such voluntary exclusion
shall be entered on the Nonprocure-
ment List (see subpart E).

§25.320 Period of debarment.

(a) Debarment shall be for a period
commensurate with the seriousness of
the cause(s). If a suspension precedes a
debarment, the suspension period shall
be considered in determining the de-
barment period.

(1) Debarment for causes other than
those related to a violation of the re-
quirements of subpart F of this part
generally should not exceed three
years. Where circumstances warrant, a
longer period of debarment may be im-
posed.

(2) In the case of a debarment for a
violation of the requirements of sub-
part F of this part (see §25.305(c)(5)),
the period of debarment shall not ex-
ceed five years.
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(b) The debarring official may extend
an existing debarment for an addi-
tional period, if that official deter-
mines that an extension is necessary to
protect the public interest. However, a
debarment may not be extended solely
on the basis of the facts and cir-
cumstances upon which the initial de-
barment action was based. If debar-
ment for an additional period is deter-
mined to be necessary, the procedures
of §§25.311 through 25.314 shall be fol-
lowed to extend the debarment.

(c) The respondent may request the
debarring official to reverse the debar-
ment decision or to reduce the period
or scope of debarment. Such a request
shall be in writing and supported by
documentation. The debarring official
may grant such a request for reasons
including, but not limited to:

(1) Newly discovered material
dence;

(2) Reversal of the conviction or civil
judgment upon which the debarment
was based;

(3) Bona fide change in ownership or
management;

(4) Elimination of other causes for
which the debarment was imposed; or

(5) Other reasons the debarring offi-
cial deems appropriate.

[53 FR 19190 and 19204, May 26, 1988, as
amended at 54 FR 4950, 4960, Jan. 31, 1989. Re-
designated and amended at 57 FR 6199 and
6200, Feb. 21, 1992]

evi-

§25.325 Scope of debarment.

(a) Scope in general. (1) Debarment of
a person under these regulations con-
stitutes debarment of all its divisions
and other organizational elements
from all covered transactions, unless
the debarment decision is limited by
its terms to one or more specifically
identified individuals, divisions or
other organizational elements or to
specific types of transactions.

(2) The debarment action may in-
clude any affiliate of the participant
that is specifically named and given
notice of the proposed debarment and
an opportunity to respond (see §§25.311
through 25.314).

(b) Imputing conduct. For purposes of
determining the scope of debarment,
conduct may be imputed as follows:

(1) Conduct imputed to participant. The
fraudulent, criminal or other seriously
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improper conduct of any officer, direc-
tor, shareholder, partner, employee, or
other individual associated with a par-
ticipant may be imputed to the partici-
pant when the conduct occurred in con-
nection with the individual’s perform-
ance of duties for or on behalf of the
participant, or with the participant’s
knowledge, approval, or acquiescence.
The participant’s acceptance of the
benefits derived from the conduct shall
be evidence of such knowledge, ap-
proval, or acquiescence.

(2) Conduct imputed to individuals asso-
ciated with participant. The fraudulent,
criminal, or other seriously improper
conduct of a participant may be im-
puted to any officer, director, share-
holder, partner, employee, or other in-
dividual associated with the partici-
pant who participated in, knew of, or
had reason to know of the participant’s
conduct.

(3) Conduct of one participant imputed
to other participants in a joint venture.
The fraudulent, criminal, or other seri-
ously improper conduct of one partici-
pant in a joint venture, grant pursuant
to a joint application, or similar ar-
rangement may be imputed to other
participants if the conduct occurred for
or on behalf of the joint venture, grant
pursuant to a joint application, or
similar arrangement may be imputed
to other participants if the conduct oc-
curred for or on behalf of the joint ven-
ture, grant pursuant to a joint applica-
tion, or similar arrangement or with
the knowledge, approval, or acquies-
cence of these participants. Acceptance
of the benefits derived from the con-
duct shall be evidence of such knowl-
edge, approval, or acquiescence.

[53 FR 19190 and 19204, May 26, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

Subpart D—Suspension

§25.400 General.

(a) The suspending official may sus-
pend a person for any of the causes in
§25.405 using procedures established in
§§25.410 through 25.413.

(b) Suspension is a serious action to
be imposed only when:

(1) There exists adequate evidence of
one or more of the causes set out in
§25.405, and
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(2) Immediate action is necessary to
protect the public interest.

(c) In assessing the adequacy of the
evidence, the agency should consider
how much information is available,
how credible it is given the cir-
cumstances, whether or not important
allegations are corroborated, and what
inferences can reasonably be drawn as
a result. This assessment should in-
clude an examination of basic docu-
ments such as grants, cooperative
agreements, loan authorizations, and
contracts.

[53 FR 19190 and 19204, May 26, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§25.405 Causes for suspension.

(a) Suspension may be imposed in ac-
cordance with the provisions of §§25.400
through 25.413 upon adequate evidence:

(1) To suspect the commission of an
offense listed in §25.305(a); or

(2) That a cause for debarment under
§25.305 may exist.

(b) Indictment shall constitute ade-
quate evidence for purposes of suspen-
sion actions.

[53 FR 19190 and 19204, May 26, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§25.410 Procedures.

(a) Investigation and referral. Informa-
tion concerning the existence of a
cause for suspension from any source
shall be promptly reported, inves-
tigated, and referred, when appro-
priate, to the suspending official for
consideration. After consideration, the
suspending official may issue a notice
of suspension.

(b) Decisionmaking process. Military
Departments and Defense Agencies
shall process suspension actions as in-
formally as practicable, consistent
with principles of fundamental fair-
ness, using the procedures in §§25.411
through 25.413.

[53 FR 19190 and 19204, May 26, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§25.411 Notice of suspension.

When a respondent is suspended, no-
tice shall immediately be given:
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(a) That suspension has been im-
posed;

(b) That the suspension is based on
an indictment, conviction, or other
adequate evidence that the respondent
has committed irregularities seriously
reflecting on the propriety of further
Federal Government dealings with the
respondent;

(c) Describing any such irregularities
in terms sufficient to put the respond-
ent on notice without disclosing the
Federal Government’s evidence;

(d) Of the cause(s) relied upon under
§25.405 for imposing suspension,;

(e) That the suspension is for a tem-
porary period pending the completion
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings;

(f) Of the provisions of §§25.411
through 25.413 and any other Military
Departments and Defense Agencies pro-
cedures, if applicable, governing sus-
pension decisionmaking; and

(g) Of the effect of the suspension.

[53 FR 19190 and 19204, May 26, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§25.412 Opportunity to contest sus-
pension.

(a) Submission in opposition. Within 30
days after receipt of the notice of sus-
pension, the respondent may submit, in
person, in writing, or through a rep-
resentative, information and argument
in opposition to the suspension.

(b) Additional proceedings as to dis-
puted material facts. (1) If the suspend-
ing official finds that the respondent’s
submission in opposition raises a genu-
ine dispute over facts material to the
suspension, respondent(s) shall be af-
forded an opportunity to appear with a
representative, submit documentary
evidence, present witnesses, and
confront any witness the agency pre-
sents, unless:

(i) The action is based on an indict-
ment, conviction or civil judgment, or

(ii) A determination is made, on the
basis of Department of Justice advice,
that the substantial interests of the
Federal Government in pending or con-
templated legal proceedings based on
the same facts as the suspension would
be prejudiced.
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(2) A transcribed record of any addi-
tional proceedings shall be prepared
and made available at cost to the re-
spondent, upon request, unless the re-
spondent and the agency, by mutual
agreement, waive the requirement for a
transcript.

§25.413 Suspending official’s decision.

The suspending official may modify
or terminate the suspension (for exam-
ple, see §25.320(c) for reasons for reduc-
ing the period or scope of debarment)
or may leave it in force. However, a de-
cision to modify or terminate the sus-
pension shall be without prejudice to
the subsequent imposition of suspen-
sion by any other agency or debarment
by any agency. The decision shall be
rendered in accordance with the follow-
ing provisions:

(a) No additional proceedings necessary.
In actions: based on an indictment,
conviction, or civil judgment; in which
there is no genuine dispute over mate-
rial facts; or in which additional pro-
ceedings to determine disputed mate-
rial facts have been denied on the basis
of Department of Justice advice, the
suspending official shall make a deci-
sion on the basis of all the information
in the administrative record, including
any submission made by the respond-
ent. The decision shall be made within
45 days after receipt of any information
and argument submitted by the re-
spondent, unless the suspending official
extends this period for good cause.

(b) Additional proceedings necessary.
(1) In actions in which additional pro-
ceedings are necessary to determine
disputed material facts, written find-
ings of fact shall be prepared. The sus-
pending official shall base the decision
on the facts as found, together with
any information and argument submit-
ted by the respondent and any other in-
formation in the administrative record.

(2) The suspending official may refer
matters involving disputed material
facts to another official for findings of
fact. The suspending official may re-
ject any such findings, in whole or in
part, only after specifically determin-
ing them to be arbitrary or capricious
or clearly erroneous.

(c) Notice of suspending official’s deci-
sion. Prompt written notice of the sus-
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pending official’s decision shall be sent
to the respondent.

[53 FR 19190 and 19204, May 26, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§25.415 Period of suspension.

(a) Suspension shall be for a tem-
porary period pending the completion
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings, unless termi-
nated sooner by the suspending official
or as provided in paragraph (b) of this
section.

(b) If legal or administrative proceed-
ings are not initiated within 12 months
after the date of the suspension notice,
the suspension shall be terminated un-
less an Assistant Attorney General or
United States Attorney requests its ex-
tension in writing, in which case it
may be extended for an additional six
months. In no event may a suspension
extend beyond 18 months, unless such
proceedings have been initiated within
that period.

(c) The suspending official shall no-
tify the Department of Justice of an
impending termination of a suspension,
at least 30 days before the 12-month pe-
riod expires, to give that Department
an opportunity to request an exten-
sion.

§25.420 Scope of suspension.

The scope of a suspension is the same
as the scope of a debarment (see
§25.325), except that the procedures of
§§25.410 through 25.413 shall be used in
imposing a suspension.

[53 FR 19190 and 19204, May 26, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

Subpart E—Responsibilities of GSA,
Agency and Participants

§25.500 GSA responsibilities.

(@) In accordance with the OMB
guidelines, GSA shall compile, main-
tain, and distribute a list of all persons
who have been debarred, suspended, or
voluntarily excluded by agencies under
Executive Order 12549 and these regula-
tions, and those who have been deter-
mined to be ineligible.
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(b) At a minimum, this list shall in-
dicate:

(1) The names and addresses of all
debarred, suspended, ineligible, and
voluntarily excluded persons, in alpha-
betical order, with cross-references
when more than one name is involved
in a single action;

(2) The type of action;

(3) The cause for the action;

(4) The scope of the action;

(5) Any termination date for each
listing; and

(6) The agency and name and tele-
phone number of the agency point of
contact for the action.

§25.505 Military Departments and De-
fense Agencies’ responsibilities.

(@) The agency shall provide GSA
with current information concerning
debarments, suspension, determina-
tions of ineligibility, and voluntary ex-
clusions it has taken. Until February
18, 1989, the agency shall also provide
GSA and OMB with information con-
cerning all transactions in which Mili-
tary Departments and Defense Agen-
cies has granted exceptions under
§25.215 permitting participation by
debarred, suspended, or voluntarily ex-
cluded persons.

(b) Unless an alternative schedule is
agreed to by GSA, the agency shall ad-
vise GSA of the information set forth
in §25.500(b) and of the exceptions
granted under §25.215 within five work-
ing days after taking such actions.

(c) The agency shall direct inquiries
concerning listed persons to the agency
that took the action.

(d) Agency officials shall check the
Nonprocurement List before entering
covered transactions to determine
whether a participant in a primary
transaction is debarred, suspended, in-
eligible, or voluntarily excluded (Tel.
#).

(e) Agency officials shall check the
Nonprocurement List before approving
principals or lower tier participants
where agency approval of the principal
or lower tier participant is required
under the terms of the transaction, to
determine whether such principals or

27

§25.510

participants are debarred, suspended,
ineligible, or voluntarily excluded.

[53 FR 19190 and 19204, May 26, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§25.510 Participants’ responsibilities.

(a) Certification by participants in pri-
mary covered transactions. Each partici-
pant shall submit the certification in
appendix A to this part for it and its
principals at the time the participant
submits its proposal in connection with
a primary covered transaction, except
that States need only complete such
certification as to their principals.
Participants may decide the method
and frequency by which they determine
the eligibility of their principals. In
addition, each participant may, but is
not required to, check the Nonprocure-
ment List for its principals (Tel. #).
Adverse information on the certifi-
cation will not necessarily result in de-
nial of participation. However, the cer-
tification, and any additional informa-
tion pertaining to the certification
submitted by the participant, shall be
considered in the administration of
covered transactions.

(b) Certification by participants in
lower tier covered transactions. (1) Each
participant shall require participants
in lower tier covered transactions to
include the certification in appendix B
to this part for it and its principals in
any proposal submitted in connection
with such lower tier covered trans-
actions.

(2) A participant may rely upon the
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not
debarred, suspended, ineligible, or vol-
untarily excluded from the covered
transaction by any Federal agency, un-
less it knows that the certification is
erroneous. Participants may decide the
method and frequency by which they
determine the eligiblity of their prin-
cipals. In addition, a participant may,
but is not required to, check the Non-
procurement List for its principals and
for participants (Tel. #).

(c) Changed circumstances regarding
certification. A participant shall provide
immediate written notice to Military
Departments and Defense Agencies if
at any time the participant learns that
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its certification was erroneous when
submitted or has become erroneous by
reason of changed circumstances. Par-
ticipants in lower tier covered trans-
actions shall provide the same updated
notice to the participant to which it
submitted its proposals.

Subpart F—Drug-Free Workplace
Requirements (Grants)

SOURCE: 55 FR 21688, 21697, May 25, 1990, un-
less otherwise noted. Redesignated at 57 FR
6199, Feb. 21, 1992.

§25.600 Purpose.

(a) The purpose of this subpart is to
carry out the Drug-Free Workplace Act
of 1988 by requiring that—

(1) A grantee, other than an individ-
ual, shall certify to the agency that it
will provide a drug-free workplace;

(2) A grantee who is an individual
shall certify to the agency that, as a
condition of the grant, he or she will
not engage in the unlawful manufac-
ture, distribution, dispensing, posses-
sion or use of a controlled substance in
conducting any activity with the
grant.

(b) Requirements implementing the
Drug-Free Workplace Act of 1988 for
contractors with the agency are found
at 48 CFR subparts 9.4, 23.5, and 52.2.

§25.605 Definitions.

(a) Except as amended in this sec-
tion, the definitions of §25.105 apply to
this subpart.

(b) For purposes of this subpart—

(1) Controlled substance means a con-
trolled substance in schedules |
through V of the Controlled Substances
Act (21 U.S.C. 812), and as further de-
fined by regulation at 21 CFR 1308.11
through 1308.15;

(2) Conviction means a finding of guilt
(including a plea of nolo contendere) or
imposition of sentence, or both, by any
judicial body charged with the respon-
sibility to determine violations of the
Federal or State criminal drug stat-
utes;

(3) Criminal drug statute means a Fed-
eral or non-Federal criminal statute
involving the manufacture, distribu-
tion, dispensing, use, or possession of
any controlled substance;
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(4) Drug-free workplace means a site
for the performance of work done in
connection with a specific grant at
which employees of the grantee are
prohibited from engaging in the unlaw-
ful manufacture, distribution, dispens-
ing, possession, or use of a controlled
substance;

(5) Employee means the employee of a
grantee directly engaged in the per-
formance of work under the grant, in-
cluding:

(i) All direct charge employees;

(if) All indirect charge employees, un-
less their impact or involvement is in-
significant to the performance of the
grant; and,

(iii) Temporary personnel and con-
sultants who are directly engaged in
the performance of work under the
grant and who are on the grantee’s
payroll.

This definition does not include work-
ers not on the payroll of the grantee
(e.g., volunteers, even if used to meet a
matching requirement; consultants or
independent contractors not on the
payroll; or employees of subrecipients
or subcontractors in covered work-
places);

(6) Federal agency or agency means
any United States executive depart-
ment, military department, govern-
ment corporation, government con-
trolled corporation, any other estab-
lishment in the executive branch (in-
cluding the Executive Office of the
President), or any independent regu-
latory agency;

(7) Grant means an award of financial
assistance, including a cooperative
agreement, in the form of money, or
property in lieu of money, by a Federal
agency directly to a grantee. The term
grant includes block grant and entitle-
ment grant programs, whether or not
exempted from coverage under the
grants management government-wide
common rule on uniform administra-
tive requirements for grants and coop-
erative agreements. The term does not
include technical assistance that pro-
vides services instead of money, or
other assistance in the form of loans,
loan guarantees, interest subsidies, in-
surance, or direct appropriations; or
any veterans’ benefits to individuals,
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i.e., any benefit to veterans, their fami-
lies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of
the United States;

(8) Grantee means a person who ap-
plies for or receives a grant directly
from a Federal agency (except another
Federal agency);

(9) Individual means a natural person;

(10) State means any of the States of
the United States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico, any territory or possession of the
United States, or any agency of a
State, exclusive of institutions of high-
er education, hospitals, and units of
local government. A State instrumen-
tality will be considered part of the
State government if it has a written
determination from a State govern-
ment that such State considers the in-
strumentality to be an agency of the
State government.

[55 FR 21688 and 21697, May. 25, 1990. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§25.610 Coverage.

(a) This subpart applies to any grant-
ee of the agency.

(b) This subpart applies to any grant,
except where application of this sub-
part would be inconsistent with the
international obligations of the United
States or the laws or regulations of a
foreign government. A determination
of such inconsistency may be made
only by the agency head or his/her des-
ignee.

(1) Heads of Defense Agencies, Heads
of DoD Field Activities, and their des-
ignees are authorized to make such de-
terminations on behalf of the Sec-
retary of Defense.

(2) [Reserved]

(c) The provisions of subparts A, B, C,
D and E of this part apply to matters
covered by this subpart, except where
specifically modified by this subpart.
In the event of any conflict between
provisions of this subpart and other
provisions of this part, the provisions
of this subpart are deemed to control
with respect to the implementation of
drug-free workplace requirements con-
cerning grants.

[53 FR 19190 and 19204, May 26, 1988. Redesig-

nated and amended at 57 FR 6199, Feb. 21,
1992; 60 FR 33053, June 26, 1995]
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§25.615 Grounds for suspension of
payments, suspension or termi-
nation of grants, or suspension or
debarment.

A grantee shall be deemed in viola-
tion of the requirements of this sub-
part if the agency head or his or her of-
ficial designee determines, in writing,
that—

(a) The grantee has made a false cer-
tification under §25.630;

(b) With respect to a grantee other
than an individual—

(1) The grantee has violated the cer-
tification by failing to carry out the
requirements of paragraphs (A)(a)-(9)
and/or (B) of the certification (Alter-
nate | to Appendix C) or

(2) Such a number of employees of
the grantee have been convicted of vio-
lations of criminal drug statutes for
violations occurring in the workplace
as to indicate that the grantee has
failed to make a good faith effort to
provide a drug-free workplace.

(c) With respect to a grantee who is
an individual—

(1) The grantee has violated the cer-
tification by failing to carry out its re-
quirements (Alternate Il to Appendix
C); or

(2) The grantee is convicted of a
criminal drug offense resulting from a
violation occurring during the conduct
of any grant activity.

[55 FR 21688 and 21697, May 25, 1990. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§25.616 Determinations of grantee vio-
lations.

Heads of Defense Agencies, Heads of
DoD Field Activities, and their des-
ignees are authorized to make deter-
minations of grantee violations under
§25.615.

[60 FR 33053, June 26, 1995]

§25.620 Effect of violation.

(a) In the event of a violation of this
subpart as provided in §25.615, and in
accordance with applicable law, the
grantee shall be subject to one or more
of the following actions:

(1) Suspension of payments under the
grant;

(2) Suspension or termination of the
grant; and
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(3) Suspension or debarment of the
grantee under the provisions of this
part.

(b) Upon issuance of any final deci-
sion under this part requiring debar-
ment of a grantee, the debarred grant-
ee shall be ineligible for award of any
grant from any Federal agency for a
period specified in the decision, not to
exceed five years (see §25.320(a)(2) of
this part).

[55 FR 21688 and 21697, May 25, 1990. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§25.625 Exception provision.

The agency head may waive with re-
spect to a particular grant, in writing,
a suspension of payments under a
grant, suspension or termination of a
grant, or suspension or debarment of a
grantee if the agency head determines
that such a waiver would be in the pub-
lic interest. This exception authority
cannot be delegated to any other offi-
cial.

§25.630 Certification
and procedures.

(a)(1) As a prior condition of being
awarded a grant, each grantee shall
make the appropriate certification to
the Federal agency providing the
grant, as provided in Appendix C to
this part.

(2) Grantees are not required to make
a certification in order to continue re-
ceiving funds under a grant awarded
before March 18, 1989, or under a no-
cost time extension of such a grant.
However, the grantee shall make a one-
time drug-free workplace certification
for a non-automatic continuation of
such a grant made on or after March
18, 1989.

(b) Except as provided in this section,
all grantees shall make the required
certification for each grant. For man-
datory formula grants and entitle-
ments that have no application proc-
ess, grantees shall submit a one-time
certification in order to continue re-
ceiving awards.

(c) A grantee that is a State may
elect to make one certification in each
Federal fiscal year. States that pre-
viously submitted an annual certifi-
cation are not required to make a cer-
tification for Fiscal Year 1990 until

requirements
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June 30, 1990. Except as provided in
paragraph (d) of this section, this cer-
tification shall cover all grants to all
State agencies from any Federal agen-
cy. The State shall retain the original
of this statewide certification in its
Governor’s office and, prior to grant
award, shall ensure that a copy is sub-
mitted individually with respect to
each grant, unless the Federal agency
has designated a central location for
submission.

(d)(1) The Governor of a State may
exclude certain State agencies from
the statewide certification and author-
ize these agencies to submit their own
certifications to Federal agencies. The
statewide certification shall name any
State agencies so excluded.

(2) A State agency to which the
statewide certification does not apply,
or a State agency in a State that does
not have a statewide certification, may
elect to make one certification in each
Federal fiscal year. State agencies that
previously submitted a State agency
certification are not required to make
a certification for Fiscal Year 1990
until June 30, 1990. The State agency
shall retain the original of this State
agency-wide certification in its central
office and, prior to grant award, shall
ensure that a copy is submitted indi-
vidually with respect to each grant,
unless the Federal agency designates a
central location for submission.

(3) When the work of a grant is done
by more than one State agency, the
certification of the State agency di-
rectly receiving the grant shall be
deemed to certify compliance for all
workplaces, including those located in
other State agencies.

(e)(1) For a grant of less than 30 days
performance duration, grantees shall
have this policy statement and pro-
gram in place as soon as possible, but
in any case by a date prior to the date
on which performance is expected to be
completed.

(2) For a grant of 30 days or more per-
formance duration, grantees shall have
this policy statement and program in
place within 30 days after award.

(©) Where extraordinary cir-
cumstances warrant for a specific
grant, the grant officer may determine
a different date on which the policy
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statement and program shall be in

place.

§25.635 Reporting of and employee
sanctions for convictions of crimi-
nal drug offenses.

(a) When a grantee other than an in-
dividual is notified that an employee
has been convicted for a violation of a
criminal drug statute occurring in the
workplace, it shall take the following
actions:

(1) Within 10 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall provide written notice, includ-
ing the convicted employee’s position
title, to every grant officer, or other
designee on whose grant activity the
convicted employee was working, un-
less a Federal agency has designated a
central point for the receipt of such no-
tifications. Notification shall include
the identification number(s) for each of
the Federal agency’s affected grants.

(2) Within 30 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall do the following with respect
to the employee who was convicted.

(i) Take appropriate personnel action
against the employee, up to and includ-
ing termination, consistent with re-
quirements of the Rehabilitation Act
of 1973, as amended; or

(ii) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for such purposes by a Federal,
State, or local health, law enforce-
ment, or other appropriate agency.

(b) A grantee who is an individual
who is convicted for a violation of a
criminal drug statute occurring during
the conduct of any grant activity shall
report the conviction, in writing, with-
in 10 calendar days, to his or her Fed-
eral agency grant officer, or other des-
ignee, unless the Federal agency has
designated a central point for the re-
ceipt of such notices. Notification shall
include the identification number(s)
for each of the Federal agency’s af-
fected grants.

(Approved by the Office of Management and
Budget under control number 0991-0002)
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APPENDIX A TO PART 25—CERTIFICATION
REGARDING DEBARMENT, SUSPEN-
SION, AND OTHER RESPONSIBILITY
MATTERS—PRIMARY COVERED
TRANSACTIONS

Instructions for Certification

1. By signing and submitting this proposal,
the prospective primary participant is pro-
viding the certification set out below.

2. The inability of a person to provide the
certification required below will not nec-
essarily result in denial of participation in
this covered transaction. The prospective
participant shall submit an explanation of
why it cannot provide the certification set
out below. The certification or explanation
will be considered in connection with the de-
partment or agency’s determination whether
to enter into this transaction. However, fail-
ure of the prospective primary participant to
furnish a certification or an explanation
shall disqualify such person from participa-
tion in this transaction.

3. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when the department or
agency determined to enter into this trans-
action. If it is later determined that the pro-
spective primary participant knowingly ren-
dered an erroneous certification, in addition
to other remedies available to the Federal
Government, the department or agency may
terminate this transaction for cause or de-
fault.

4. The prospective primary participant
shall provide immediate written notice to
the department or agency to which this pro-
posal is submitted if at any time the pro-
spective primary participant learns that its
certification was erroneous when submitted
or has become erroneous by reason of
changed circumstances.

5. The terms covered transaction, debarred,
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have
the meanings set out in the Definitions and
Coverage sections of the rules implementing
Executive Order 12549. You may contact the
department or agency to which this proposal
is being submitted for assistance in obtain-
ing a copy of those regulations.

6. The prospective primary participant
agrees by submitting this proposal that,
should the proposed covered transaction be
entered into, it shall not knowingly enter
into any lower tier covered transaction with
a person who is proposed for debarment
under 48 CFR part 9, subpart 9.4, debarred,
suspended, declared ineligible, or voluntarily
excluded from participation in this covered
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transaction, unless authorized by the depart-
ment or agency entering into this trans-
action.

7. The prospective primary participant fur-
ther agrees by submitting this proposal that
it will include the clause titled ‘Certifi-
cation Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion-Lower
Tier Covered Transaction,” provided by the
department or agency entering into this cov-
ered transaction, without modification, in
all lower tier covered transactions and in all
solicitations for lower tier covered trans-
actions.

8. A participant in a covered transaction
may rely upon a certification of a prospec-
tive participant in a lower tier covered
transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4,
debarred, suspended, ineligible, or wvolun-
tarily excluded from the covered trans-
action, unless it knows that the certification
is erroneous. A participant may decide the
method and frequency by which it deter-
mines the eligibility of its principals. Each
participant may, but is not required to,
check the List of Parties Excluded from Fed-
eral Procurement and Nonprocurement Pro-
grams.

9. Nothing contained in the foregoing shall
be construed to require establishment of a
system of records in order to render in good
faith the certification required by this
clause. The knowledge and information of a
participant is not required to exceed that
which is normally possessed by a prudent
person in the ordinary course of business
dealings.

10. Except for transactions authorized
under paragraph 6 of these instructions, if a
participant in a covered transaction know-
ingly enters into a lower tier covered trans-
action with a person who is proposed for de-
barment under 48 CFR part 9, subpart 9.4,
suspended, debarred, ineligible, or volun-
tarily excluded from participation in this
transaction, in addition to other remedies
available to the Federal Government, the de-
partment or agency may terminate this
transaction for cause or default.

Certification Regarding Debarment, Suspension,
and Other Responsibility Matters—Primary
Covered Transactions

(1) The prospective primary participant
certifies to the best of its knowledge and be-
lief, that it and its principals:

(a) Are not presently debarred, suspended,
proposed for debarment, declared ineligible,
or voluntarily excluded by any Federal de-
partment or agency;

(b) Have not within a three-year period
preceding this proposal been convicted of or
had a civil judgment rendered against them
for commission of fraud or a criminal offense
in connection with obtaining, attempting to
obtain, or performing a public (Federal,
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State or local) transaction or contract under
a public transaction; violation of Federal or
State antitrust statutes or commission of
embezzlement, theft, forgery, bribery, fal-
sification or destruction of records, making
false statements, or receiving stolen prop-
erty;

(c) Are not presently indicted for or other-
wise criminally or civilly charged by a gov-
ernmental entity (Federal, State or local)
with commission of any of the offenses enu-
merated in paragraph (1)(b) of this certifi-
cation; and

(d) Have not within a three-year period
preceding this application/proposal had one
or more public transactions (Federal, State
or local) terminated for cause or default.

(2) Where the prospective primary partici-
pant is unable to certify to any of the state-
ments in this certification, such prospective
participant shall attach an explanation to
this proposal.

[60 FR 33042, June 26, 1995]

APPENDIX B TO PART 25—CERTIFICATION
REGARDING DEBARMENT, SUSPEN-
SION, INELIGIBILITY AND VOLUNTARY
EXCLUSION—LOWER TIER COVERED
TRANSACTIONS

linstructions for Certification

1. By signing and submitting this proposal,
the prospective lower tier participant is pro-
viding the certification set out below.

2. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when this transaction was
entered into. If it is later determined that
the prospective lower tier participant know-
ingly rendered an erroneous certification, in
addition to other remedies available to the
Federal Government the department or
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment.

3. The prospective lower tier participant
shall provide immediate written notice to
the person to which this proposal is submit-
ted if at any time the prospective lower tier
participant learns that its certification was
erroneous when submitted or had become er-
roneous by reason of changed circumstances.

4. The terms covered transaction, debarred,
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have
the meaning set out in the Definitions and
Coverage sections of rules implementing Ex-
ecutive Order 12549. You may contact the
person to which this proposal is submitted
for assistance in obtaining a copy of those
regulations.

5. The prospective lower tier participant
agrees by submitting this proposal that,
should the proposed covered transaction be
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entered into, it shall not knowingly enter
into any lower tier covered transaction with
a person who is proposed for debarment
under 48 CFR part 9, subpart 9.4, debarred,
suspended, declared ineligible, or voluntarily
excluded from participation in this covered
transaction, unless authorized by the depart-
ment or agency with which this transaction
originated.

6. The prospective lower tier participant
further agrees by submitting this proposal
that it will include this clause titled “‘Cer-
tification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion-Lower
Tier Covered Transaction,” without modi-
fication, in all lower tier covered trans-
actions and in all solicitations for lower tier
covered transactions.

7. A participant in a covered transaction
may rely upon a certification of a prospec-
tive participant in a lower tier covered
transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4,
debarred, suspended, ineligible, or wvolun-
tarily excluded from covered transactions,
unless it knows that the certification is erro-
neous. A participant may decide the method
and frequency by which it determines the
eligibility of its principals. Each participant
may, but is not required to, check the List of
Parties Excluded from Federal Procurement
and Nonprocurement Programs.

8. Nothing contained in the foregoing shall
be construed to require establishment of a
system of records in order to render in good
faith the certification required by this
clause. The knowledge and information of a
participant is not required to exceed that
which is normally possessed by a prudent
person in the ordinary course of business
dealings.

9. Except for transactions authorized under
paragraph 5 of these instructions, if a partic-
ipant in a covered transaction knowingly en-
ters into a lower tier covered transaction
with a person who is proposed for debarment
under 48 CFR part 9, subpart 9.4, suspended,
debarred, ineligible, or voluntarily excluded
from participation in this transaction, in ad-
dition to other remedies available to the
Federal Government, the department or
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment.

Certification Regarding Debarment, Suspension,
Ineligibility an Voluntary Exclusion—Lower
Tier Covered Transactions

(1) The prospective lower tier participant
certifies, by submission of this proposal, that
neither it nor its principals is presently
debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded
from participation in this transaction by any
Federal department or agency.

(2) Where the prospective lower tier partic-
ipant is unable to certify to any of the state-
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ments in this certification, such prospective
participant shall attach an explanation to
this proposal.

[60 FR 33042, June 26, 1995]

APPENDIX C TO PART 25—CERTIFICATION
REGARDING DRUG-FREE WORKPLACE
REQUIREMENTS

Instructions for Certification

1. By signing and/or submitting this appli-
cation or grant agreement, the grantee is
providing the certification set out below.

2. The certification set out below is a ma-
terial representation of fact upon which reli-
ance is placed when the agency awards the
grant. If it is later determined that the
grantee knowingly rendered a false certifi-
cation, or otherwise violates the require-
ments of the Drug-Free Workplace Act, the
agency, in addition to any other remedies
available to the Federal Government, may
take action authorized under the Drug-Free
Workplace Act.

3. For grantees other than individuals, Al-
ternate | applies.

4. For grantees who are individuals, Alter-
nate Il applies.

5. Workplaces under grants, for grantees
other than individuals, need not be identified
on the certification. If known, they may be
identified in the grant application. If the
grantee does not identify the workplaces at
the time of application, or upon award, if
there is no application, the grantee must
keep the identity of the workplace(s) on file
in its office and make the information avail-
able for Federal inspection. Failure to iden-
tify all known workplaces constitutes a vio-
lation of the grantee’s drug-free workplace
requirements.

6. Workplace identifications must include
the actual address of buildings (or parts of
buildings) or other sites where work under
the grant takes place. Categorical descrip-
tions may be used (e.g., all vehicles of a mass
transit authority or State highway depart-
ment while in operation, State employees in
each local unemployment office, performers
in concert halls or radio studios).

7. If the workplace identified to the agency
changes during the performance of the grant,
the grantee shall inform the agency of the
change(s), if it previously identified the
workplaces in question (see paragraph five).

8. Definitions of terms in the Nonprocure-
ment Suspension and Debarment common
rule and Drug-Free Workplace common rule
apply to this certification. Grantees’ atten-
tion is called, in particular, to the following
definitions from these rules:

Controlled substance means a controlled
substance in Schedules | through V of the
Controlled Substances Act (21 U.S.C. 812) and
as further defined by regulation (21 CFR
1308.11 through 1308.15);
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Conviction means a finding of guilt (includ-
ing a plea of nolo contendere) or imposition
of sentence, or both, by any judicial body
charged with the responsibility to determine
violations of the Federal or State criminal
drug statutes;

Criminal drug statute means a Federal or
non-Federal criminal statute involving the
manufacture, distribution, dispensing, use,
or possession of any controlled substance;

Employee means the employee of a grantee
directly engaged in the performance of work
under a grant, including: (i) All direct charge
employees; (ii) All indirect charge employees
unless their impact or involvement is insig-
nificant to the performance of the grant;
and, (iii) Temporary personnel and consult-
ants who are directly engaged in the per-
formance of work under the grant and who
are on the grantee’s payroll. This definition
does not include workers not on the payroll
of the grantee (e.g., volunteers, even if used
to meet a matching requirement; consult-
ants or independent contractors not on the
grantee’s payroll; or employees of subrecipi-
ents or subcontractors in covered work-
places).

Certification Regarding Drug-Free Workplace
Requirements

Alternate I. (Grantees Other Than
Individuals)

A. The grantee certifies that it will or will
continue to provide a drug-free workplace
by:

(a) Publishing a statement notifying em-
ployees that the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a
controlled substance is prohibited in the
grantee’s workplace and specifying the ac-
tions that will be taken against employees
for violation of such prohibition;

(b) Establishing an ongoing drug-free
awareness program to inform employees
about—

(1) The dangers of drug abuse in the work-
place;

(2) The grantee’s policy of maintaining a
drug-free workplace;

(3) Any available drug counseling, rehabili-
tation, and employee assistance programs;
and

(4) The penalties that may be imposed
upon employees for drug abuse violations oc-
curring in the workplace;

(c) Making it a requirement that each em-
ployee to be engaged in the performance of
the grant be given a copy of the statement
required by paragraph (a);

(d) Notifying the employee in the state-
ment required by paragraph (a) that, as a
condition of employment under the grant,
the employee will—

(1) Abide by the terms of the statement;
and
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(2) Notify the employer in writing of his or
her conviction for a violation of a criminal
drug statute occurring in the workplace no
later than five calendar days after such con-
viction;

(e) Notifying the agency in writing, within
ten calendar days after receiving notice
under paragraph (d)(2) from an employee or
otherwise receiving actual notice of such
conviction. Employers of convicted employ-
ees must provide notice, including position
title, to every grant officer or other designee
on whose grant activity the convicted em-
ployee was working, unless the Federal agen-
cy has designated a central point for the re-
ceipt of such notices. Notice shall include
the identification number(s) of each affected
grant;

(f) Taking one of the following actions,
within 30 calendar days of receiving notice
under paragraph (d)(2), with respect to any
employee who is so convicted—

(1) Taking appropriate personnel action
against such an employee, up to and includ-
ing termination, consistent with the require-
ments of the Rehabilitation Act of 1973, as
amended; or

(2) Requiring such employee to participate
satisfactorily in a drug abuse assistance or
rehabilitation program approved for such
purposes by a Federal, State, or local health,
law enforcement, or other appropriate agen-
cy;

(9) Making a good faith effort to continue
to maintain a drug-free workplace through
implementation of paragraphs (a), (b), (c),
(d), (e) and (f).

B. The grantee may insert in the space pro-
vided below the site(s) for the performance of
work done in connection with the specific
grant:

Place of Performance (Street address, city,
county, State, zip code)

Check O if there are workplaces on file that
are not identified here.

Alternate I1. (Grantees Who Are Individuals)

(a) The grantee certifies that, as a condi-
tion of the grant, he or she will not engage
in the unlawful manufacture, distribution,
dispensing, possession, or use of a controlled
substance in conducting any activity with
the grant;

(b) If convicted of a criminal drug offense
resulting from a violation occurring during
the conduct of any grant activity, he or she
will report the conviction, in writing, within
10 calendar days of the conviction, to every
grant officer or other designee, unless the
Federal agency designates a central point for
the receipt of such notices. When notice is
made to such a central point, it shall include
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the identification number(s) of each affected
grant.

[55 FR 21690, 21697, May 25, 1990. Redesignated
at 57 FR 6200, Feb. 21, 1992]
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Subpart A—General

§28.100 Conditions on use of funds.

(a) No appropriated funds may be ex-
pended by the recipient of a Federal
contract, grant, loan, or cooperative
ageement to pay any person for influ-
encing or attempting to influence an
officer or employee of any agency, a
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Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
any of the following covered Federal
actions: the awarding of any Federal
contract, the making of any Federal
grant, the making of any Federal loan,
the entering into of any cooperative
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant,
loan, or cooperative agreement.

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative
agreement shall file with that agency a
certification, set forth in Appendix A,
that the person has not made, and will
not make, any payment prohibited by
paragraph (a) of this section.

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative
agreement shall file with that agency a
disclosure form, set forth in Appendix
B, if such person has made or has
agreed to make any payment using
nonappropriated funds (to include prof-
its from any covered Federal action),
which would be prohibited under para-
graph (a) of this section if paid for with
appropriated funds.

(d) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a statement, set forth in
appendix A, whether that person has
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or
guarantee.

(e) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a disclosure form, set forth
in Appendix B, if that person has made
or has agreed to make any payment to
influence or attempt to influence an of-
ficer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
that loan insurance or guarantee.
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§28.105 Definitions.

For purposes of this part:

(a) Agency, as defined in 5 U.S.C.
552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and
Government corporations, as defined in
31 U.S.C. 9101(1).

(b) Covered Federal action means any
of the following Federal actions:

(1) The awarding of any Federal con-
tract;

(2) The making of any Federal grant;

(3) The making of any Federal loan;

(4) The entering into of any coopera-
tive agreement; and,

(5) The extension, continuation, re-
newal, amendment, or modification of
any Federal contract, grant, loan, or
cooperative agreement.

Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United
States to insure or guarantee a loan.
Loan guarantees and loan insurance
are addressed independently within
this part.

(c) Federal contract means an acquisi-
tion contract awarded by an agency,
including those subject to the Federal
Acquisition Regulation (FAR), and any
other acquisition contract for real or
personal property or services not sub-
ject to the FAR.

(d) Federal cooperative agreement
means a cooperative agreement en-
tered into by an agency.

(e) Federal grant means an award of
financial assistance in the form of
money, or property in lieu of money,
by the Federal Government or a direct
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing,
loans, loan guarantees, loan insurance,
interest subsidies, insurance, or direct
United States cash assistance to an in-
dividual.

(f) Federal loan means a loan made by
an agency. The term does not include
loan guarantee or loan insurance.

(g) Indian tribe and tribal organization
have the meaning provided in section 4
of the Indian Self-Determination and
Education Assistance Act (25 U.S.C.
450B). Alaskan Natives are included
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under the definitions of Indian tribes in
that Act.

(h) Influencing or attempting to influ-
ence means making, with the intent to
influence, any communication to or ap-
pearance before an officer or employee
or any agency, a Member of Congress,
an officer or employee of Congress, or
an employee of a Member of Congress
in connection with any covered Federal
action.

(i) Loan guarantee and loan insurance
means an agency’s guarantee or insur-
ance of a loan made by a person.

(J) Local government means a unit of
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of
a governmental duty, including a local
public authority, a special district, an
intrastate district, a council of govern-
ments, a sponsor group representative
organization, and any other instrumen-
tality of a local government.

(k) Officer or employee of an agency in-
cludes the following individuals who
are employed by an agency:

(1) An individual who is appointed to
a position in the Government under
title 5, U.S. Code, including a position
under a temporary appointment;

(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37,
U.S. Code;

(3) A special Government employee
as defined in section 202, title 18, U.S.
Code; and,

(4) An individual who is a member of
a Federal advisory committee, as de-
fined by the Federal Advisory Commit-
tee Act, title 5, U.S. Code appendix 2.

(I) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society,
State, and local government, regard-
less of whether such entity is operated
for profit or not for profit. This term
excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal
law.

(m) Reasonable compensation means,
with respect to a regularly employed
officer or employee of any person, com-
pensation that is consistent with the
normal compensation for such officer
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or employee for work that is not fur-
nished to, not funded by, or not fur-
nished in cooperation with the Federal
Government.

(n) Reasonable payment means, with
respect to perfessional and other tech-
nical services, a payment in an amount
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector.

(0) Recipient includes all contractors,
subcontractors at any tier, and sub-
grantees at any tier of the recipient of
funds received in connection with a
Federal contract, grant, loan, or coop-
erative agreement. The term excludes
an Indian tribe, tribal organization, or
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law.

(p) Regularly employed means, with
respect to an officer or employee of a
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure
or guarantee a loan, an officer or em-
ployee who is employed by such person
for at least 130 working days within
one year immediately preceding the
date of the submission that initiates
agency consideration of such person for
receipt of such contract, grant, loan,
cooperative agreement, loan insurance
commitment, or loan guarantee com-
mitment. An officer or employee who is
employed by such person for less than
130 working days within one year im-
mediately preceding the date of the
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as
soon as he or she is employed by such
person for 130 working days.

(q) State means a State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States,
an agency or instrumentality of a
State, and a multi-State, regional, or
interstate entity having governmental
duties and powers.

§28.110 Certification and disclosure.

(a) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such
person for:
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(1) Award of a Federal contract,
grant, or cooperative agreement ex-
ceeding $100,000; or

(2) An award of a Federal loan or a
commitment providing for the United
States to insure or guarantee a loan
exceeding $150,000.

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of:

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000;
or

(2) A Federal loan or a commitment
providing for the United States to in-
sure or guarantee a loan exceeding
$150,000,

Unless such person previously filed a
certification, and a disclosure form, if
required, under paragraph (a) of this
section.

(c) Each person shall file a disclosure
form at the end of each calendar quar-
ter in which there occurs any event
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure
form previously filed by such person
under paragraphs (a) or (b) of this sec-
tion. An event that materially affects
the accuracy of the information re-
ported includes:

(1) A cumulative increase of $25,000 or
more in the amount paid or expected to
be paid for influencing or attempting
to influence a covered Federal action;
or

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to
influence a covered Federal action; or,

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to
influence or attempt to influence a
covered Federal action.

(d) Any person who requests or re-
ceives from a person referred to in
paragraphs (a) or (b) of this section:

(1) A subcontract exceeding $100,000
at any tier under a Federal contract;

(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier
under a Federal grant;

(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal
loan exceeding $150,000; or,

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal
cooperative agreement,
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Shall file a certification, and a disclo-
sure form, if required, to the next tier
above.

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from
tier to tier until received by the person
referred to in paragraphs (a) or (b) of
this section. That person shall forward
all disclosure forms to the agency.

(f) Any certification or disclosure
form filed under paragraph (e) of this
section shall be treated as a material
representation of fact upon which all
receiving tiers shall rely. All liability
arising from an erroneous representa-
tion shall be borne solely by the tier
filing that representation and shall not
be shared by any tier to which the er-
roneous representation is forwarded.
Submitting an erroneous certification
or disclosure constitutes a failure to
file the required certification or disclo-
sure, respectively. If a person fails to
file a required certification or disclo-
sure, the United States may pursue all
available remedies, including those au-
thorized by section 1352, title 31, U.S.
Code.

(g) For awards and commitments in
process prior to December 23, 1989, but
not made before that date, certifi-
cations shall be required at award or
commitment, covering activities oc-
curring between December 23, 1989, and
the date of award or commitment.
However, for awards and commitments
in process prior to the December 23,
1989 effective date of these provisions,
but not made before December 23, 1989,
disclosure forms shall not be required
at time of award or commitment but
shall be filed within 30 days.

(h) No reporting is required for an ac-
tivity paid for with appropriated funds
if that activity is allowable under ei-
ther subpart B or C.

Subpart B—Activities by Own
Employees

§28.200 Agency and legislative liaison.

(a) The prohibition on the use of ap-
propriated funds, in §28.100 (a), does
not apply in the case of a payment of
reasonable compensation made to an
officer or employee of a person request-
ing or receiving a Federal contract,
grant, loan, or cooperative agreement
if the payment is for agency and legis-
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lative liaison activities not directly re-
lated to a covered Federal action.

(b) For purposes of paragraph (a) of
this section, providing any information
specifically requested by an agency or
Congress is allowable at any time.

(c) For purposes of paragraph (a) of
this section, the following agency and
legislative liaison activities are allow-
able at any time only where they are
not related to a specific solicitation for
any covered Federal action:

(1) Discussing with an agency (in-
cluding individual demonstrations) the
qualities and characteristics of the per-
son’s products or services, conditions
or terms of sale, and service capabili-
ties; and,

(2) Technical discussions and other
activities regarding the application or
adaptation of the person’s products or
services for an agency’s use.

(d) For purposes of paragraph (a) of
this section, the following agencies and
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal
action:

(1) Providing any information not
specifically requested but necessary for
an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action;

(2) Technical discussions regarding
the preparation of an unsolicited pro-
posal prior to its official submission;
and,

(3) Capability presentations by per-
sons seeking awards from an agency
pursuant to the provisions of the Small
Business Act, as amended by Public
Law 95-507 and other subsequent
amendments.

(e) Only those activities expressly au-
thorized by this section are allowable
under this section.

[55 FR 6737 and 6752, Feb. 26, 1990. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§28.205 Professional and technical

services.

(a) The prohibition on the use of ap-
propriated funds, in §28.100 (a), does
not apply in the case of a payment of
reasonable compensation made to an
officer or employee of a person request-
ing or receiving a Federal contract,
grant, loan, or cooperative agreement
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or an extension, continuation, renewal,
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal
contract, grant, loan, or cooperative
agreement or for meeting requirements
imposed by or pursuant to law as a
condition for receiving that Federal
contract, grant, loan, or cooperative
agreement.

(b) For purposes of paragraph (a) of
this section, ‘“‘professional and tech-
nical services” shall be limited to ad-
vice and analysis directly applying any
professional or technical discipline.
For example, drafting of a legal docu-
ment accompanying a bid or proposal
by a lawyer is allowable. Similarly,
technical advice provided by an engi-
neer on the performance or operational
capability of a piece of equipment ren-
dered directly in the negotiation of a
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a
licensed lawyer) or a technical person
(such as a licensed accountant) are not
allowable under this section unless
they provide advice and analysis di-
rectly applying their professional or
technical expertise and unless the ad-
vice or analysis is rendered directly
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence
made by a lawyer that do not provide
legal advice or analysis directly and
solely related to the legal aspects of
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not provid-
ing professional legal services. Simi-
larly, communications with the intent
to influence made by an engineer pro-
viding an engineering analysis prior to
the preparation or submission of a bid
or proposal are not allowable under
this section since the engineer is pro-
viding technical services but not di-
rectly in the preparation, submission
or negotiation of a covered Federal ac-
tion.
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(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include
those required by law or regulation, or
reasonably expected to be required by
law or regulation, and any other re-
quirements in the actual award docu-
ments.

(d) Only those services expressly au-
thorized by this section are allowable
under this section.

[55 FR 6737 and 6752, Feb. 26, 1990. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§28.210 Reporting.

No reporting is required with respect
to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person.

Subpart C—Activities by Other
Than Own Employees

§28.300 Professional and technical

services.

(a) The prohibition on the use of ap-
propriated funds, in §28.100 (a), does
not apply in the case of any reasonable
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional
or technical services rendered directly
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant,
loan, or cooperative agreement or for
meeting requirements imposed by or
pursuant to law as a condition for re-
ceiving that Federal contract, grant,
loan, or cooperative agreement.

(b) The reporting requirments in
§28.110 (a) and (b) regarding filing a dis-
closure form by each person, if re-
quired, shall not apply with respect to
professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States
to insure or guarantee a loan.

(c) For purposes of paragraph (a) of
this section, ‘“‘professional and tech-
nical services” shall be limited to ad-
vice and analysis directly applying any
professional or technical discipline.
For example, drafting of a legal docu-
ment accompanying a bid or proposal
by a lawyer is allowable. Similarly,
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technical advice provided by an engi-
neer on the performance or operational
capability of a piece of equipment ren-
dered directly in the negotiation of a
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a
licensed lawyer) or a technical person
(such as a licensed accountant) are not
allowable under this section unless
they provide advice and analysis di-
rectly applying their professional or
technical expertise and unless the ad-
vice or analysis is rendered directly
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence
made by a lawyer that do not provide
legal advice or analysis directly and
solely related to the legal aspects of
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not provid-
ing professional legal services. Simi-
larly, communications with the intent
to influence made by an engineer pro-
viding an engineering analysis prior to
the preparation or submission of a bid
or proposal are not allowable under
this section since the engineer is pro-
viding technical services but not di-
rectly in the preparation, submission
or negotiation of a covered Federal ac-
tion.

(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include
those required by law or regulation, or
reasonably expected to be required by
law or regulation, and any other re-
quirements in the actual award docu-
ments.

(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-
clude consultants and trade associa-
tions.

(f) Only those services expressly au-
thorized by this section are allowable
under this section.

[55 FR 6737 and 6752, Feb. 26, 1990. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]
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Subpart D—Penalties and
Enforcement

§28.400 Penalties.

(a) Any person who makes an expend-
iture prohibited herein shall be subject
to a civil penalty of not less than
$10,000 and not more than $100,000 for
each such expenditure.

(b) Any person who fails to file or
amend the disclosure form (see Appen-
dix B) to be filed or amended if re-
quired herein, shall be subject to a civil
penalty of not less than $10,000 and not
more than $100,000 for each such fail-
ure.

(c) A filing or amended filing on or
after the date on which an administra-
tive action for the imposition of a civil
penalty is commenced does not prevent
the imposition of such civil penalty for
a failure occurring before that date. An
administrative action is commenced
with respect to a failure when an inves-
tigating official determines in writing
to commence an investigation of an al-
legation of such failure.

(d) In determining whether to impose
a civil penalty, and the amount of any
such penalty, by reason of a violation
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the
effect on the ability of such person to
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of
the person to pay the penalty, and such
other matters as may be appropriate.

(e) First offenders under paragraphs
(a) or (b) of this section shall be subject
to a civil penalty of $10,000, absent ag-
gravating circumstances. Second and
subsequent offenses by persons shall be
subject to an appropriate civil penalty
between $10,000 and $100,000, as deter-
mined by the agency head or his or her
designee.

(f) An imposition of a civil penalty
under this section does not prevent the
United States from seeking any other
remedy that may apply to the same
conduct that is the basis for the impo-
sition of such civil penalty.
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§28.405 Penalty procedures.

Agencies shall impose and collect
civil penalties pursuant to the provi-
sions of the Program Fraud and Civil
Remedies Act, 31 U.S.C. sections 3803
(except subsection (c)), 3804, 3805, 3806,
3807, 3808, and 3812, insofar as these pro-
visions are not inconsistent with the
requirements herein.

§28.410 Enforcement.

The head of each agency shall take
such actions as are necessary to ensure
that the provisions herein are vigor-
ously implemented and enforced in
that agency.

Subpart E—Exemptions

§28.500 Secretary of Defense.

(a) The Secretary of Defense may ex-
empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tion whenever the Secretary deter-
mines, in writing, that such an exemp-
tion is in the national interest. The
Secretary shall transmit a copy of each
such written exemption to Congress
immediately after making such a de-
termination.

(b) The Department of Defense may
issue supplemental regulations to im-
plement paragraph (a) of this section.

Subpart F—Agency Reports

§28.600 Semi-annual compilation.

(a) The head of each agency shall col-
lect and compile the disclosure reports
(see appendix B) and, on May 31 and
November 30 of each year, submit to
the Secretary of the Senate and the
Clerk of the House of Representatives a
report containing a compilation of the
information contained in the disclo-
sure reports received during the six-
month period ending on March 31 or
September 30, respectively, of that
year.

(b) The report, including the com-
pilation, shall be available for public
inspection 30 days after receipt of the
report by the Secretary and the Clerk.

(c) Information that involves intel-
ligence matters shall be reported only
to the Select Committee on Intel-
ligence of the Senate, the Permanent
Select Committee on Intelligence of
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the House of Representatives, and the
Committees on Appropriations of the
Senate and the House of Representa-
tives in accordance with procedures
agreed to by such committees. Such in-
formation shall not be available for
public inspection.

(d) Information that is classified
under Executive Order 12356 or any suc-
cessor order shall be reported only to
the Committee on Foreign Relations of
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed
Services of the Senate and the House of
Representatives (whichever such com-
mittees have jurisdiction of matters
involving such information) and to the
Committees on Appropriations of the
Senate and the House of Representa-
tives in accordance with procedures
agreed to by such committees. Such in-
formation shall not be available for
public inspection.

(e) The first semi-annual compilation
shall be submitted on May 31, 1990, and
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990.

(f) Major agencies, designated by the
Office of Management and Budget
(OMB), are required to provide ma-
chine-readable compilations to the
Secretary of the Senate and the Clerk
of the House of Representatives no
later than with the compilations due
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum
to these agencies.

(g9) Non-major agencies are requested
to provide machine-readable compila-
tions to the Secretary of the Senate
and the Clerk of the House of Rep-
resentatives.

(h) Agencies shall keep the originals
of all disclosure reports in the official
files of the agency.

§28.605 Inspector General report.

(a) The Inspector General, or other
official as specified in paragraph (b) of
this section, of each agency shall pre-
pare and submit to Congress each year,
commencing with submission of the
President’s Budget in 1991, an evalua-
tion of the compliance of that agency
with, and the effectiveness of, the re-
quirements herein. The evaluation may
include any recommended changes that
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may be necessary to strengthen or im-
prove the requirements.

(b) In the case of an agency that does
not have an Inspector General, the
agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no
such comparable official, the head of
the agency shall prepare and submit
the annual report.

(c) The annual report shall be sub-
mitted at the same time the agency
submits its annual budget justifica-
tions to Congress.

(d) The annual report shall include
the following: All alleged violations re-
lating to the agency’s covered Federal
actions during the year covered by the
report, the actions taken by the head
of the agency in the year covered by
the report with respect to those alleged
violations and alleged violations in
previous years, and the amounts of
civil penalties imposed by the agency
in the year covered by the report.

APPENDIX A TO PART 28—CERTIFICATION
REGARDING LOBBYING

Certification for Contracts, Grants, Loans, and
Cooperative Agreements

The undersigned certifies, to the best of his
or her knowledge and belief, that:

(1) No Federal appropriated funds have
been paid or will be paid, by or on behalf of
the undersigned, to any person for influenc-
ing or attempting to influence an officer or
employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or
an employee of a Member of Congress in con-
nection with the awarding of any Federal
contract, the making of any Federal grant,
the making of any Federal loan, the entering
into of any cooperative agreement, and the
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement.

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid
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to any person for influencing or attempting
to influence an officer or employee of any
agency, a Member of Congress, an officer or
employee of Congress, or an employee of a
Member of Congress in connection with this
Federal contract, grant, loan, or cooperative
agreement, the undersigned shall complete
and submit Standard Form-LLL, “Disclo-
sure Form to Report Lobbying,” in accord-
ance with its instructions.

(3) The undersigned shall require that the
language of this certification be included in
the award documents for all subawards at all
tiers (including subcontracts, subgrants, and
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients
shall certify and disclose accordingly.

This certification is a material representa-
tion of fact upon which reliance was placed
when this transaction was made or entered
into. Submission of this certification is a
prerequisite for making or entering into this
transaction imposed by section 1352, title 31,
U.S. Code. Any person who fails to file the
required certification shall be subject to a
civil penalty of not less than $10,000 and not
more than $100,000 for each such failure.

Statement for Loan Guarantees and Loan
Insurance

The undersigned states, to the best of his
or her knowledge and belief, that:

If any funds have been paid or will be paid
to any person for influencing or attempting
to influence an officer or employee of any
agency, a Member of Congress, an officer or
employee of Congress, or an employee of a
Member of Congress in connection with this
commitment providing for the United States
to insure or guarantee a loan, the under-
signed shall complete and submit Standard
Form-LLL, “Disclosure Form to Report Lob-
bying,” in accordance with its instructions.

Submission of this statement is a pre-
requisite for making or entering into this
transaction imposed by section 1352, title 31,
U.S. Code. Any person who fails to file the
required statement shall be subject to a civil
penalty of not less than $10,000 and not more
than $100,000 for each such failure.
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APPENDIX B TO PART 28—DISCLOSURE FORM TO REPORT LOBBYING

DISCLOSURE OF LOBBYING ACTIVITIES Approved by OMe

Complete this form to disclose lobbying activities pursuant to 31 U.5.C. 1352
(See reverse for public burden disclosure.)

t. Type of Federal Action: 2. Status of Federal Action: 3. Report Type:
D a. contract D a. bid/offer/application a. initial filing
b. grant b. initial award b. material change
E lc:ac:‘peratlve agreement ¢. post-award For Material Change Only:
e. loan guarantee year ______ quarter
f. loan insurance date of last report
4. Name and Address of Reporting Entity: 5. If Reporting Entity in No. 4 is Subawardee, Enter Name
N and Address of Prime:
0 Prime O Subawardee
Tier , if known:
Congressional District, if known: Congressional District, if known:
6. Federal Department/Agency: 7. Federal Program Name/Description:
CFDA Number, if applicable:
8. Federal Action Number, if known: 9. Award Amount, if known:
$
10. a. Name and Address of Lobbying Entity b. Individuals Performing Services (including address if
(if individual, fast name, first name, Mi): different from No. 103?
(fast name, first name, MI):
{attach Continuation Sheet(s) SF-LLL-A if necessary)
11. Amount of Payment (check all that apply): 13. Type of Payment {check all that apply}:
$ O actual O planned O  a. retainer
O b. one-time fee
12. Form of Payment (check all that apply): 8 c. commission
0O a. cash g d. ;o;\ting;nt fee
R s e. deferre
O b. in-kind; specify: nature O f. other specify:
value
14. Brief Description of Services Perf d or to be Perf: d and Date(s) of Service, including officer(s), employeets),
or Memb 2 d, for Pay Indicated in Item 11:
{attach Continuation Sheet{s) SF-LLL-A, if ngcess.
15. Continuation Sheet(s) SF-LLL-A attached: O Yes 0 No
16. nformation requested through this ko is authorized by title 31 US.C. .
section 1352. This disclosure of lobbying activities is 2 material i Sig
of fact upon which refiance was placed by the tier above when this .
transaction was made or entered into. This ditclosure i required pursUANt 10 Print Name:
31 US.C. 1352 This information will be reported to the Congress sami- .
anaually and will be available for public inspection. Any person who fails 10 Title:
file the required dischosure shall be subject to a civil penalty of not less than I
$30.000 and nat more than $100.000 for each such failure. P No.: Date:

Authorized for Local Reproduction
Standard Form - W01
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INSTRUCTIONS FOR COMPLETION OF SF-LLL, DISCLOSURE OF LOBBYING ACTIVITIES

This disclosure form shall be completed by the reporting entity, whether subawardee or prime Federal recipient, at the
initiation or receipt of a covered Federal action, or a material change to a previous filing, pursuant to title 31 U.S.C.
section 1352. The filing of a form is required for each pay t or t to make pay to any lobbying entity for
infl ing or ing to infl an officer or employee of any agency, a Member of Congress, an officer or

ployee of Congress, or an employee of a Member of Congress in connection with a covered Federal action. Use the
SF-LLL-A Continuation Sheet for additional information if the space on the form is inadequate. Complete all items that
apply for both the initial filing and material change report. Refer to the impl ing guidance published by the Office of
Management and Budget for additional information.

P
1

1. Identify the type of covered Federal action for which lobbying activity is and/or has been secured to influence the
outcome of a covered Federal action.

~

. Identify the status of the covered Federal action.

3. Identify the appropriate classification of this report. If this is a followup report caused by a material change to the
information previously reported, enter the year and quarter in which the change occurred. Enter the date of the last
previously submitted report by this reporting entity for this covered Federal action.

4. Enter the full name, address, city, state and zip code of the reporting entity. Include Congressional District, if
known. Check the appropriate classification of the reporting entity that designates if if is, or expects to be, a prime
or subaward recipient. Identify the tier of the subawardee, e.g., the first subawardee of the prime is the 1st tier.
Subawards include but are not limited to subcontracts, subgrants and contract awards under grants.

5. If the organization filing the report in item 4 checks "Subawardee", then enter the full name, address, city, state and
zip code of the prime Federal recipient. Include Congressional District, if known.

6. Enter the name of the Federal agency making the award or loan commitment. Include at least one organizational
level below agency name, if known. For example, Department of Transportation, United States Coast Guard.

7. Enter the Federal program name or description for the covered Federal action (item 1). If known, enter the full
Catalog of Federal Domestic Assistance (CFDA) number for grants, cooperative agreements, loans, and loan
commitments.

8. Enter the most appropriate Federal identifying number available for the Federal action identified in item 1-(e.g.,
Request for Proposal (RFP) number; Invitation for Bid (IFB) number; grant announcement number; the contract,
grant, or loan award number; the application/proposal control number assigned by the Federal agency). Include
prefixes, e.g., "RFP-DE-90-001."

9. For a covered Federal action where there has been an award or loan commitment by the Federal agency, enter the
Federal t of the d/loan ¢ itment for the prime entity identified in item 4 or 5.

10. (a)Enter the full name, address, city, state and zip code of the lobbying entity engaged by the reporting entity
identified in item 4 to influence the covered Federal action.

(b)Enter the full names of the individual(s) performing services, and include full address if different from 10 (a).
Enter Last Name, First Name, and Middle Initial (M1).

11. Enter the of p ion paid or bly expected to be paid by the reporting entity (item 4) to the
lobbying entity (item 10). Indicate whether the payment has been made (actual) or will be made (planned). Check

all boxes that apply. If this is a material change report, enter the ¢ of pay made or planned
to be made.

12. Check the appropriate box(es). Check all boxes that apply. If payment is made through an in-kind contribution,
specify the nature and value of the in-kind payment.

13. Check the appropriate box(es). Check all boxes that apply. !f other, specify nature.

14. Provide a specific and detailed description of the services that the lobbyist has performed, or will be expected to
perform, and the date(s) of any services rendered. Include all preparatory and related activity, not just time spent in
actual contact with Federal officials. Identify the Federal official(s) or employee(s) contacted or the officer(s),
employee(s), or Member(s) of Congress that were contacted.

15. Check whether or not a SF-LLL-A Continuation Sheet(s) is hed.
16. The certifying official shall sign and date the form, print hisher name, title, and telephone number.

Public reporting burden for this collection of information is estimated to average 30 mi per resp including time for ing
instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of
infi ion. Send garding the burden estimate or any other aspect of this collection of information, including suggestions
for reducing this burden, to the Office of Manag; and Budget, Pap k Reduction Project (0348-0046), Washington, D.C. 20503.
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PART 33—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND  COOPERATIVE  AGREE-
MENTS TO STATE AND LOCAL
GOVERNMENTS

Subpart A—General

Sec.
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33.3
33.4
33.5
33.6
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Scope of subpart.
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SouRCE: 53 FR 8070, 8087, Mar. 11, 1988. Re-
designated at 57 FR 6200, Feb. 21, 1992.

Subpart A—General

§33.1 Purpose and scope of this part.

This part establishes uniform admin-
istrative rules for Federal grants and
cooperative agreements and subawards
to State, local and Indian tribal gov-
ernments.

§33.2 Scope of subpart.

This subpart contains general rules
pertaining to this part and procedures
for control of exceptions from this
part.

§33.3 Definitions.

As used in this part:

Accrued  expenditures mean the
charges incurred by the grantee during
a given period requiring the provision
of funds for:

(1) Goods and other tangible property
received,

(2) Services performed by employees,
contractors, subgrantees, subcontrac-
tors, and other payees; and

(3) Other amounts becoming owed
under programs for which no current
services or performance is required,
such as annuities, insurance claims,
and other benefit payments.

Accrued income means the sum of:

(1) Earnings during a given period
from services performed by the grantee
and goods and other tangible property
delivered to purchasers, and

(2) Amounts becoming owed to the
grantee for which no current services
or performance is required by the
grantee.

Acquisition cost of an item of pur-
chased equipment means the net in-
voice unit price of the property includ-
ing the cost of modifications, attach-
ments, accessories, or auxiliary appa-
ratus necessary to make the property
usable for the purpose for which it was
acquired. Other charges such as the
cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the grantee’s regular ac-
counting practices.

Administrative requirements mean
those matters common to grants in
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general, such as financial management,
kinds and frequency of reports, and re-
tention of records. These are distin-
guished from “‘programmatic’ require-
ments, which concern matters that can
be treated only on a program-by-pro-
gram or grant-by-grant basis, such as
kinds of activities that can be sup-
ported by grants under a particular
program.

Awarding agency means:

(1) With respect to a grant, the Fed-
eral agency, and

(2) With respect to a subgrant, the
party that awarded the subgrant.

Cash contributions means the grant-
ee’s cash outlay, including the outlay
of money contributed to the grantee or
subgrantee by other public agencies
and institutions, and private organiza-
tions and individuals. When authorized
by Federal legislation, Federal funds
received from other assistance agree-
ments may be considered as grantee or
subgrantee cash contributions.

Contract means (except as used in the
definitions for ‘‘grant’” and ‘‘subgrant”
in this section and except where quali-
fied by ‘“‘Federal’’) a procurement con-
tract under a grant or subgrant, and
means a procurement subcontract
under a contract.

Cost sharing or matching means the
value of the third party in-kind con-
tributions and the portion of the costs
of a federally assisted project or pro-
gram not borne by the Federal Govern-
ment.

Cost-type contract means a contract or
subcontract under a grant in which the
contractor or subcontractor is paid on
the basis of the costs it incurs, with or
without a fee.

Equipment means tangible, non-
expendable, personal property having a
useful life of more than one year and
an acquisition cost of $5,000 or more
per unit. A grantee may use its own
definition of equipment provided that
such definition would at least include
all equipment defined above.

Expenditure report means:

(1) For nonconstruction grants, the
SF-269 ‘“‘Financial Status Report’ (or
other equivalent report);

(2) For construction grants, the SF-
271 ““‘Outlay Report and Request for Re-
imbursement’ (or other equivalent re-
port).
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Federally recognized Indian tribal gov-
ernment means the governing body or a
governmental agency of any Indian
tribe, band, nation, or other organized
group or community (including any
Native village as defined in section 3 of
the Alaska Native Claims Settlement
Act, 85 Stat. 688) certified by the Sec-
retary of the Interior as eligible for the
special programs and services provided
by him through the Bureau of Indian
Affairs.

Government means a State or local
government or a federally recognized
Indian tribal government.

Grant means an award of financial as-
sistance, including cooperative agree-
ments, in the form of money, or prop-
erty in lieu of money, by the Federal
Government to an eligible grantee. The
term does not include technical assist-
ance which provides services instead of
money, or other assistance in the form
of revenue sharing, loans, loan guaran-
tees, interest subsidies, insurance, or
direct appropriations. Also, the term
does not include assistance, such as a
fellowship or other lump sum award,
which the grantee is not required to ac-
count for.

Grantee means the government to
which a grant is awarded and which is
accountable for the use of the funds
provided. The grantee is the entire
legal entity even if only a particular
component of the entity is designated
in the grant award document.

Local government means a county,
municipality, city, town, township,
local public authority (including any
public and Indian housing agency
under the United States Housing Act of
1937) school district, special district,
intrastate district, council of govern-
ments (whether or not incorporated as
a nonprofit corporation under State
law), any other regional or interstate
government entity, or any agency or
instrumentality of a local government.

Obligations means the amounts of or-
ders placed, contracts and subgrants
awarded, goods and services received,
and similar transactions during a given
period that will require payment by
the grantee during the same or a future
period.

OMB means the United States Office
of Management and Budget.
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Outlays (expenditures) mean charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of actual
cash disbursement for direct charges
for goods and services, the amount of
indirect expense incurred, the value of
in-kind contributions applied, and the
amount of cash advances and payments
made to contractors and subgrantees.
For reports prepared on an accrued ex-
penditure basis, outlays are the sum of
actual cash disbursements, the amount
of indirect expense incurred, the value
of inkind contributions applied, and
the new increase (or decrease) in the
amounts owed by the grantee for goods
and other property received, for serv-
ices performed by employees, contrac-
tors, subgrantees, subcontractors, and
other payees, and other amounts be-
coming owed under programs for which
no current services or performance are
required, such as annuities, insurance
claims, and other benefit payments.

Percentage of completion method refers
to a system under which payments are
made for construction work according
to the percentage of completion of the
work, rather than to the grantee’s cost
incurred.

Prior approval means documentation
evidencing consent prior to incurring
specific cost.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, excluding mov-
able machinery and equipment.

Share, when referring to the awarding
agency’s portion of real property,
equipment or supplies, means the same
percentage as the awarding agency’s
portion of the acquiring party’s total
costs under the grant to which the ac-
quisition costs under the grant to
which the acquisition cost of the prop-
erty was charged. Only costs are to be
counted—not the value of third-party
in-kind contributions.

State means any of the several States
of the United States, the District of
Columbia, the Commonwealth of Puer-
to Rico, any territory or possession of
the United States, or any agency or in-
strumentality of a State exclusive of
local governments. The term does not
include any public and Indian housing
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agency under United States Housing
Act of 1937.

Subgrant means an award of financial
assistance in the form of money, or
property in lieu of money, made under
a grant by a grantee to an eligible sub-
grantee. The term includes financial
assistance when provided by contrac-
tual legal agreement, but does not in-
clude procurement purchases, nor does
it include any form of assistance which
is excluded from the definition of
“‘grant’ in this part.

Subgrantee means the government or
other legal entity to which a subgrant
is awarded and which is accountable to
the grantee for the use of the funds
provided.

Supplies means all tangible personal
property other than “‘equipment’ as de-
fined in this part.

Suspension means depending on the
context, either:

(1) Temporary withdrawal of the au-
thority to obligate grant funds pending
corrective action by the grantee or
subgrantee or a decision to terminate
the grant, or

(2) An action taken by a suspending
official in accordance with agency reg-
ulations implementing E.O. 12549 to
immediately exclude a person from
participating in grant transactions for
a period, pending completion of an in-
vestigation and such legal or debar-
ment proceedings as may ensue.

Termination means permanent with-
drawal of the authority to obligate pre-
viously-awarded grant funds before
that authority would otherwise expire.
It also means the voluntary relinquish-
ment of that authority by the grantee
or subgrantee. “Termination” does not
include:

(1) Withdrawal of funds awarded on
the basis of the grantee’s underesti-
mate of the unobligated balance in a
prior period;

(2) Withdrawal of the unobligated
balance as of the expiration of a grant;

(3) Refusal to extend a grant or
award additional funds, to make a com-
peting or noncompeting continuation,
renewal, extension, or supplemental
award; or

(4) Voiding of a grant upon deter-
mination that the award was obtained
fraudulently, or was otherwise illegal
or invalid from inception.
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Terms of a grant or subgrant mean all
requirements of the grant or subgrant,
whether in statute, regulations, or the
award document.

Third party in-kind contributions mean
property or services which benefit a
federally assisted project or program
and which are contributed by non-Fed-
eral third parties without charge to the
grantee, or a cost-type contractor
under the grant agreement.

Unliquidated obligations for reports
prepared on a cash basis mean the
amount of obligations incurred by the
grantee that has not been paid. For re-
ports prepared on an accrued expendi-
ture basis, they represent the amount
of obligations incurred by the grantee
for which an outlay has not been re-
corded.

Unobligated balance means the por-
tion of the funds authorized by the
Federal agency that has not been obli-
gated by the grantee and is determined
by deducting the cumulative obliga-
tions from the cumulative funds au-
thorized.

§33.4 Applicability.

(a) General. Subparts A through D of
this part apply to all grants and sub-
grants to governments, except where
inconsistent with Federal statutes or
with regulations authorized in accord-
ance with the exception provision of
§33.6, or:

(1) Grants and subgrants to State and
local institutions of higher education
or State and local hospitals.

(2) The block grants authorized by
the Omnibus Budget Reconciliation
Act of 1981 (Community Services; Pre-
ventive Health and Health Services; Al-
cohol, Drug Abuse, and Mental Health
Services; Maternal and Child Health
Services; Social Services; Low-Income
Home Energy Assistance; States’ Pro-
gram of Community Development
Block Grants for Small Cities; and Ele-
mentary and Secondary Education
other than programs administered by
the Secretary of Education under title
V, subtitle D, chapter 2, section 583—
the Secretary’s discretionary grant
program) and titles I-111 of the Job
Training Partnership Act of 1982 and
under the Public Health Services Act
(section 1921), Alcohol and Drug Abuse
Treatment and Rehabilitation Block
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Grant and part C of title V, Mental
Health Service for the Homeless Block
Grant).

(3) Entitlement grants to carry out
the following programs of the Social
Security Act:

(i) Aid to Needy Families with De-
pendent Children (title IV-A of the
Act, not including the Work Incentive
Program (WIN) authorized by section
402(a)19(G); HHS grants for WIN are
subject to this part);

(ii) Child Support Enforcement and
Establishment of Paternity (title IV-D
of the Act);

(iii) Foster Care and Adoption Assist-
ance (title IV-E of the Act);

(iv) Aid to the Aged, Blind, and Dis-
abled (titles I, X, X1V, and XVI-AABD
of the Act); and

(v) Medical Assistance (Medicaid)
(title XIX of the Act) not including the
State Medicaid Fraud Control program
authorized by section 1903(a)(6)(B).

(4) Entitlement grants under the fol-
lowing programs of The National
School Lunch Act:

(i) School Lunch (section 4 of the
Act),

(ii) Commodity Assistance (section 6
of the Act),

(iii) Special Meal Assistance (section
11 of the Act),

(iv) Summer Food Service for Chil-
dren (section 13 of the Act), and

(v) Child Care Food Program (section
17 of the Act).

(5) Entitlement grants under the fol-
lowing programs of The Child Nutri-
tion Act of 1966:

(i) Special Milk (section 3 of the Act),
and

(i) School Breakfast (section 4 of the
Act).

(6) Entitlement grants for State Ad-
ministrative expenses under The Food
Stamp Act of 1977 (section 16 of the
Act).

(7) A grant for an experimental, pilot,
or demonstration project that is also
supported by a grant listed in para-
graph (a)(3) of this section;

(8) Grant funds awarded under sub-
section 412(e) of the Immigration and
Nationality Act (8 U.S.C. 1522(e)) and
subsection 501(a) of the Refugee Edu-
cation Assistance Act of 1980 (Pub. L.
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96-422, 94 Stat. 1809), for cash assist-
ance, medical assistance, and supple-
mental security income benefits to ref-
ugees and entrants and the administra-
tive costs of providing the assistance
and benefits;

(9) Grants to local education agencies
under 20 U.S.C. 236 through 241-1(a),
and 242 through 244 (portions of the Im-
pact Aid program), except for 20 U.S.C.
238(d)(2)(c) and 240(f) (Entitlement In-
crease for Handicapped Children); and

(10) Payments under the Veterans
Administration’s State Home Per Diem
Program (38 U.S.C. 641(a)).

(b) Entitlement programs. Entitlement
programs enumerated above in §33.4(a)
(3) through (8) are subject to subpart E.

[53 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§33.5 Effect on other issuances.

All other grants administration pro-
visions of codified program regula-
tions, program manuals, handbooks
and other nonregulatory materials
which are inconsistent with this part
are superseded, except to the extent
they are required by statute, or au-
thorized in accordance with the excep-
tion provision in §33.6.

[53 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§33.6 Additions and exceptions.

(a) For classes of grants and grantees
subject to this part, Federal agencies
may not impose additional administra-
tive requirements except in codified
regulations published in the FEDERAL
REGISTER.

(b) Exceptions for classes of grants or
grantees may be authorized only by
OMB.

(c) Exceptions on a case-by-case basis
and for subgrantees may be authorized
by the affected Federal agencies.

Subpart B—Pre-Award
Requirements

§33.10 Forms for applying for grants.

(a) Scope. (1) This section prescribes
forms and instructions to be used by
governmental organizations (except
hospitals and institutions of higher
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education operated by a government)
in applying for grants. This section is
not applicable, however, to formula
grant programs which do not require
applicants to apply for funds on a
project basis.

(2) This section applies only to appli-
cations to Federal agencies for grants,
and is not required to be applied by
grantees in dealing with applicants for
subgrants. However, grantees are en-
couraged to avoid more detailed or bur-
densome application requirements for
subgrants.

(b) Authorized forms and instructions
for governmental organizations. (1) In ap-
plying for grants, applicants shall only
use standard application forms or those
prescribed by the granting agency with
the approval of OMB under the Paper-
work Reduction Act of 1980.

(2) Applicants are not required to
submit more than the original and two
copies of preapplications or applica-
tions.

(3) Applicants must follow all appli-
cable instructions that bear OMB
clearance numbers. Federal agencies
may specify and describe the programs,
functions, or activities that will be
used to plan, budget, and evaluate the
work under a grant. Other supple-
mentary instructions may be issued
only with the approval of OMB to the
extent required under the Paperwork
Reduction Act of 1980. For any stand-
ard form, except the SF-424 facesheet,
Federal agencies may shade out or in-
struct the applicant to disregard any
line item that is not needed.

(4) When a grantee applies for addi-
tional funding (such as a continuation
or supplemental award) or amends a
previously submitted application, only
the affected pages need be submitted.
Previously submitted pages with infor-
mation that is still current need not be
resubmitted.

§33.11 State plans.

(a) Scope. The statutes for some pro-
grams require States to submit plans
before receiving grants. Under regula-
tions implementing Executive Order
12372, “‘Intergovernmental Review of
Federal Programs,” States are allowed
to simplify, consolidate and substitute
plans. This section contains additional
provisions for plans that are subject to
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regulations implementing the Execu-
tive order.

(b) Requirements. A State need meet
only Federal administrative or pro-
grammatic requirements for a plan
that are in statutes or codified regula-
tions.

(c) Assurances. In each plan the State
will include an assurance that the
State shall comply with all applicable
Federal statutes and regulations in ef-
fect with respect to the periods for
which it receives grant funding. For
this assurance and other assurances re-
quired in the plan, the State may:

(1) Cite by number the statutory or
regulatory provisions requiring the as-
surances and affirm that it gives the
assurances required by those provi-
sions,

(2) Repeat the assurance language in
the statutes or regulations, or

(3) Develop its own language to the
extent permitted by law.

(d) Amendments. A State will amend a
plan whenever necessary to reflect: (1)
New or revised Federal statutes or reg-
ulations or (2) a material change in any
State law, organization, policy, or
State agency operation. The State will
obtain approval for the amendment and
its effective date but need submit for
approval only the amended portions of
the plan.

§33.12 Special grant or subgrant con-
ditions for “high-risk” grantees.

(a) A grantee or subgrantee may be
considered ‘‘high risk’ if an awarding
agency determines that a grantee or
subgrantee:

(1) Has a history of unsatisfactory
performance, or

(2) Is not financially stable, or

(3) Has a management system which
does not meet the management stand-
ards set forth in this part, or

(4) Has not conformed to terms and
conditions of previous awards, or

(5) Is otherwise not responsible; and
if the awarding agency determines that
an award will be made, special condi-
tions and/or restrictions shall cor-
respond to the high risk condition and
shall be included in the award.

(b) Special conditions or restrictions
may include:

(1) Payment on a reimbursement
basis;
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(2) Withholding authority to proceed
to the next phase until receipt of evi-
dence of acceptable performance within
a given funding period;

(3) Requiring additional,
tailed financial reports;

(4) Additional project monitoring;

(5) Requiring the grantee or sub-
grantee to obtain technical or manage-
ment assistance; or

(6) Establishing additional prior ap-
provals.

(c) If an awarding agency decides to
impose such conditions, the awarding
official will notify the grantee or sub-
grantee as early as possible, in writing,
of:

(1) The nature of the special condi-
tions/restrictions;

(2) The reason(s) for imposing them;

(3) The corrective actions which must
be taken before they will be removed
and the time allowed for completing
the corrective actions and

(4) The method of requesting recon-
sideration of the conditions/restric-
tions imposed.

more de-

Subpart C—Post-Award
Requirements

FINANCIAL ADMINISTRATION

§33.20 Standards for financial
agement systems.

(a) A State must expand and account
for grant funds in accordance with
State laws and procedures for expend-
ing and accounting for its own funds.
Fiscal control and accounting proce-
dures of the State, as well as its sub-
grantees and cost-type contractors,
must be sufficient to—

(1) Permit preparation of reports re-
quired by this part and the statutes au-
thorizing the grant, and

(2) Permit the tracing of funds to a
level of expenditures adequate to es-
tablish that such funds have not been
used in violation of the restrictions
and prohibitions of applicable statutes.

(b) The financial management sys-
tems of other grantees and subgrantees
must meet the following standards:

(1) Financial reporting. Accurate, cur-
rent, and complete disclosure of the fi-
nancial results of financially assisted
activities must be made in accordance

man-
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with the financial reporting require-
ments of the grant or subgrant.

(2) Accounting records. Grantees and
subgrantees must maintain records
which adequately identify the source
and application of funds provided for fi-
nancially-assisted activities. These
records must contain information per-
taining to grant or subgrant awards
and authorizations, obligations, unobli-
gated balances, assets, liabilities, out-
lays or expenditures, and income.

(3) Internal control. Effective control
and accountability must be maintained
for all grant and subgrant cash, real
and personal property, and other as-
sets. Grantees and subgrantees must
adequately safeguard all such property
and must assure that it is used solely
for authorized purposes.

(4) Budget control. Actual expendi-
tures or outlays must be compared
with budgeted amounts for each grant
or subgrant. Financial information
must be related to performance or pro-
ductivity data, including the develop-
ment of unit cost information when-
ever appropriate or specifically re-
quired in the grant or subgrant agree-
ment. If unit cost data are required, es-
timates based on available documenta-
tion will be accepted whenever pos-
sible.

(5) Allowable cost. Applicable OMB
cost principles, agency program regula-
tions, and the terms of grant and
subgrant agreements will be followed
in determining the reasonableness, al-
lowability, and allocability of costs.

(6) Source documentation. Accounting
records must be supported by such
source documentation as cancelled
checks, paid bills, payrolls, time and
attendance records, contract and
subgrant award documents, etc.

(7) Cash management. Procedures for
minimizing the time elapsing between
the transfer of funds from the U.S.
Treasury and disbursement by grantees
and subgrantees must be followed
whenever advance payment procedures
are used. Grantees must establish rea-
sonable procedures to ensure the re-
ceipt of reports on subgrantees’ cash
balances and cash disbursements in
sufficient time to enable them to pre-
pare complete and accurate cash trans-
actions reports to the awarding agen-
cy. When advances are made by letter-
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of-credit or electronic transfer of funds
methods, the grantee must make
drawdowns as close as possible to the
time of making disbursements. Grant-
ees must monitor cash drawdowns by
their subgrantees to assure that they
conform substantially to the same
standards of timing and amount as
apply to advances to the grantees.

(c) An awarding agency may review
the adequacy of the financial manage-
ment system of any applicant for fi-
nancial assistance as part of a
preaward review or at any time subse-
quent to award.

§33.21 Payment.

(a) Scope. This section prescribes the
basic standard and the methods under
which a Federal agency will make pay-
ments to grantees, and grantees will
make payments to subgrantees and
contractors.

(b) Basic standard. Methods and pro-
cedures for payment shall minimize
the time elapsing between the transfer
of funds and disbursement by the
grantee or subgrantee, in accordance
with Treasury regulations at 31 CFR
part 205.

(c) Advances. Grantees and sub-
grantees shall be paid in advance, pro-
vided they maintain or demonstrate
the willingness and ability to maintain
procedures to minimize the time elaps-
ing between the transfer of the funds
and their disbursement by the grantee
or subgrantee.

(d) Reimbursement. Reimbursement
shall be the preferred method when the
requirements in paragraph (c) of this
section are not met. Grantees and sub-
grantees may also be paid by reim-
bursement for any construction grant.
Except as otherwise specified in regula-
tion, Federal agencies shall not use the
percentage of completion method to
pay construction grants. The grantee
or subgrantee may use that method to
pay its construction contractor, and if
it does, the awarding agency’s pay-
ments to the grantee or subgrantee
will be based on the grantee’s or sub-
grantee’s actual rate of disbursement.

(e) Working capital advances. If a
grantee cannot meet the criteria for
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advance payments described in para-
graph (c) of this section, and the Fed-
eral agency has determined that reim-
bursement is not feasible because the
grantee lacks sufficient working cap-
ital, the awarding agency may provide
cash or a working capital advance
basis. Under this procedure the award-
ing agency shall advance cash to the
grantee to cover its estimated dis-
bursement needs for an initial period
generally geared to the grantee’s dis-
bursing cycle. Thereafter, the awarding
agency shall reimburse the grantee for
its actual cash disbursements. The
working capital advance method of
payment shall not be used by grantees
or subgrantees if the reason for using
such method is the unwillingness or in-
ability of the grantee to provide timely
advances to the subgrantee to meet the
subgrantee’s actual cash disburse-
ments.

(f) Effect of program income, refunds,
and audit recoveries on payment. (1)
Grantees and subgrantees shall dis-
burse repayments to and interest
earned on a revolving fund before re-
questing additional cash payments for
the same activity.

(2) Except as provided in paragraph
(f)(1) of this section, grantees and sub-
grantees shall disburse program in-
come, rebates, refunds, contract settle-
ments, audit recoveries and interest
earned on such funds before requesting
additional cash payments.

(9) Withholding payments. (1) Unless
otherwise required by Federal statute,
awarding agencies shall not withhold
payments for proper charges incurred
by grantees or subgrantees unless—

(i) The grantee or subgrantee has
failed to comply with grant award con-
ditions or

(if) The grantee or subgrantee is in-
debted to the United States.

(2) Cash withheld for failure to com-
ply with grant award condition, but
without suspension of the grant, shall
be released to the grantee upon subse-
quent compliance. When a grant is sus-
pended, payment adjustments will be
made in accordance with §33.43(c).

(3) A Federal agency shall not make
payment to grantees for amounts that
are withheld by grantees or sub-
grantees from payment to contractors
to assure satisfactory completion of
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work. Payments shall be made by the
Federal agency when the grantees or
subgrantees actually disburse the with-
held funds to the contractors or to es-
crow accounts established to assure
satisfactory completion of work.

(h) Cash depositories. (1) Consistent
with the national goal of expanding the
opportunities for minority business en-
terprises, grantees and subgrantees are
encouraged to use minority banks (a
bank which is owned at least 50 percent
by minority group members). A list of
minority owned banks can be obtained
from the Minority Business Develop-
ment Agency, Department of Com-
merce, Washington, DC 20230.

(2) A grantee or subgrantee shall
maintain a separate bank account only
when required by Federal-State agree-
ment.

(i) Interest earned on advances. Except
for interest earned on advances of
funds exempt under the Intergovern-
mental Cooperation Act (31 U.S.C. 6501
et seq.) and the Indian Self-Determina-
tion Act (23 U.S.C. 450), grantees and
subgrantees shall promptly, but at
least quarterly, remit interest earned
on advances to the Federal agency. The
grantee or subgrantee may keep inter-
est amounts up to $100 per year for ad-
ministrative expenses.

[53 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§33.22 Allowable costs.

(a) Limitation on use of funds. Grant
funds may be used only for:

(1) The allowable costs of the grant-
ees, subgrantees and cost-type contrac-
tors, including allowable costs in the
form of payments to fixed-price con-
tractors; and

(2) Reasonable fees or profit to cost-
type contractors but not any fee or
profit (or other increment above allow-
able costs) to the grantee or sub-
grantee.

(b) Applicable cost principles. For each
kind of organization, there is a set of
Federal principles for determining al-
lowable costs. Allowable costs will be
determined in accordance with the cost
principles applicable to the organiza-
tion incurring the costs. The following
chart lists the kinds of organizations
and the applicable cost principles.
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For the costs of a—

Use the principles in—

State, local or Indian tribal
government.

Private nonprofit organization
other than an (1) institution
of higher education, (2)
hospital, or (3) organization
named in OMB Circular A—
122 as not subject to that
circular.

Educational institutions. .........

For-profit organization other
than a hospital and an or-
ganization named in OBM
Circular A-122 as not sub-
ject to that circular.

OMB Circular A-87.

OMB Circular A-122.

OMB Circular A-21.

48 CFR part 31. Contract
Cost Principles and Proce-
dures, or uniform cost ac-
counting standards that
comply with cost principles

acceptable to the Federal
agency.

§33.23 Period of availability of funds.

(a) General. Where a funding period is
specified, a grantee may charge to the
award only costs resulting from obliga-
tions of the funding period unless car-
ryover of unobligated balances is per-
mitted, in which case the carryover
balances may be charged for costs re-
sulting from obligations of the subse-
quent funding period.

(b) Liquidation of obligations. A grant-
ee must liquidate all obligations in-
curred under the award not later than
90 days after the end of the funding pe-
riod (or as specified in a program regu-
lation) to coincide with the submission
of the annual Financial Status Report
(SF-269). The Federal agency may ex-
tend this deadline at the request of the
grantee.

§33.24 Matching or cost sharing.

(a) Basic rule: Costs and contributions
acceptable. With the qualifications and
exceptions listed in paragraph (b) of
this section, a matching or cost shar-
ing requirement may be satisfied by ei-
ther or both of the following:

(1) Allowable costs incurred by the
grantee, subgrantee or a cost-type con-
tractor under the assistance agree-
ment. This includes allowable costs
borne by non-Federal grants or by oth-
ers cash donations from non-Federal
third parties.

(2) The value of third party in-kind
contributions applicable to the period
to which the cost sharing or matching
requirements applies.

(b) Qualifications and exceptions—(1)
Costs borne by other Federal grant agree-
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ments. Except as provided by Federal
statute, a cost sharing or matching re-
quirement may not be met by costs
borne by another Federal grant. This
prohibition does not apply to income
earned by a grantee or subgrantee from
a contract awarded under another Fed-
eral grant.

(2) General revenue sharing. For the
purpose of this section, general revenue
sharing funds distributed under 31
U.S.C. 6702 are not considered Federal
grant funds.

(3) Cost or contributions counted to-
wards other Federal costs-sharing require-
ments. Neither costs nor the values of
third party in-kind contributions may
count towards satisfying a cost sharing
or matching requirement of a grant
agreement if they have been or will be
counted towards satisfying a cost shar-
ing or matching requirement of an-
other Federal grant agreement, a Fed-
eral procurement contract, or any
other award of Federal funds.

(4) Costs financed by program income.
Costs financed by program income, as
defined in §33.25, shall not count to-
wards satisfying a cost sharing or
matching requirement unless they are
expressly permitted in the terms of the
assistance agreement. (This use of gen-
eral program income is described in
§33.25(g).)

(5) Services or property financed by in-
come earned by contractors. Contractors
under a grant may earn income from
the activities carried out under the
contract in addition to the amounts
earned from the party awarding the
contract. No costs of services or prop-
erty supported by this income may
count toward satisfying a cost sharing
or matching requirement unless other
provisions of the grant agreement ex-
pressly permit this kind of income to
be used to meet the requirement.

(6) Records. Costs and third party in-
kind contributions counting towards
satisfying a cost sharing or matching
requirement must be verifiable from
the records of grantees and subgrantee
or cost-type contractors. These records
must show how the value placed on
third party in-kind contributions was
derived. To the extent feasible, volun-
teer services will be supported by the
same methods that the organization
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uses to support the allocability of regu-
lar personnel costs.

(7) Special standards for third party in-
kind contributions. (i) Third party in-
kind contributions count towards sat-
isfying a cost sharing or matching re-
quirement only where, if the party re-
ceiving the contributions were to pay
for them, the payments would be allow-
able costs.

(ii) Some third party in-kind con-
tributions are goods and services that,
if the grantee, subgrantee, or contrac-
tor receiving the contribution had to
pay for them, the payments would have
been an indirect costs. Costs sharing or
matching credit for such contributions
shall be given only if the grantee, sub-
grantee, or contractor has established,
along with its regular indirect cost
rate, a special rate for allocating to in-
dividual projects or programs the value
of the contributions.

(iii) A third party in-kind contribu-
tion to a fixed-price contract may
count towards satisfying a cost sharing
or matching requirement only if it re-
sults in:

(A) An increase in the services or
property provided under the contract
(without additional cost to the grantee
or subgrantee) or

(B) A cost savings to the grantee or
subgrantee.

(iv) The values placed on third party
in-kind contributions for cost sharing
or matching purposes will conform to
the rules in the succeeding sections of
this part. If a third party in-kind con-
tribution is a type not treated in those
sections, the value placed upon it shall
be fair and reasonable.

(c) Valuation of donated services—(1)
Volunteer services. Unpaid services pro-
vided to a grantee or subgrantee by in-
dividuals will be valued at rates con-
sistent with those ordinarily paid for
similar work in the grantee’s or sub-
grantee’s organization. If the grantee
or subgrantee does not have employees
performing similar work, the rates will
be consistent with those ordinarily
paid by other employers for similar
work in the same labor market. In ei-
ther case, a reasonable amount for
fringe benefits may be included in the
valuation.

(2) Employees of other organizations.
When an employer other than a grant-
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ee, subgrantee, or cost-type contractor
furnishes free of charge the services of
an employee in the employee’s normal
line of work, the services will be valued
at the employee’s regular rate of pay
exclusive of the employee’s fringe ben-
efits and overhead costs. If the services
are in a different line of work, para-
graph (c)(1) of this section applies.

(d) Valuation of third party donated
supplies and loaned equipment or space.
(1) If a third party donates supplies,
the contribution will be valued at the
market value of the supplies at the
time of donation.

(2) If a third party donates the use of
equipment or space in a building but
retains title, the contribution will be
valued at the fair rental rate of the
equipment or space.

(e) Valuation of third party donated
equipment, buildings, and land. If a third
party donates equipment, buildings, or
land, and title passes to a grantee or
subgrantee, the treatment of the do-
nated property will depend upon the
purpose of the grant or subgrant, as
follows:

(1) Awards for capital expenditures. If
the purpose of the grant or subgrant is
to assist the grantee or subgrantee in
the acquisition of property, the market
value of that property at the time of
donation may be counted as cost shar-
ing or matching,

(2) Other awards. If assisting in the
acquisition of property is not the pur-
pose of the grant or subgrant, para-
graphs (e)(2) (i) and (ii) of this section
apply:

(i) If approval is obtained from the
awarding agency, the market value at
the time of donation of the donated
equipment or buildings and the fair
rental rate of the donated land may be
counted as cost sharing or matching.
In the case of a subgrant, the terms of
the grant agreement may require that
the approval be obtained from the Fed-
eral agency as well as the grantee. In
all cases, the approval may be given
only if a purchase of the equipment or
rental of the land would be approved as
an allowable direct cost. If any part of
the donated property was acquired
with Federal funds, only the non-Fed-
eral share of the property may be
counted as cost-sharing or matching.
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(ii) If approval is not obtained under
paragraph (e)(2)(i) of this section, no
amount may be counted for donated
land, and only depreciation or use al-
lowances may be counted for donated
equipment and buildings. The deprecia-
tion or use allowances for this property
are not treated as third party in-kind
contributions. Instead, they are treat-
ed as costs incurred by the grantee or
subgrantee. They are computed and al-
located (usually as indirect costs) in
accordance with the cost principles
specified in §33.22, in the same way as
depreciation or use allowances for pur-
chased equipment and buildings. The
amount of depreciation or use allow-
ances for donated equipment and build-
ings is based on the property’s market
value at the time it was donated.

(f) Valuation of grantee or subgrantee
donated real property for construction/ac-
quisition. If a grantee or subgrantee do-
nates real property for a construction
or facilities acquisition project, the
current market value of that property
may be counted as cost sharing or
matching. If any part of the donated
property was acquired with Federal
funds, only the non-Federal share of
the property may be counted as cost
sharing or matching.

(g) Appraisal of real property. In some
cases under paragraphs (d), (e) and (f)
of this section, it will be necessary to
establish the market value of land or a
building or the fair rental rate of land
or of space in a building. In these cases,
the Federal agency may require the
market value or fair rental value be set
by an independent appraiser, and that
the value or rate be certified by the
grantee. This requirement will also be
imposed by the grantee on subgrantees.

[53 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§33.25 Program income.

(a) General. Grantees are encouraged
to earn income to defray program
costs. Program income includes income
from fees for services performed, from
the use or rental of real or personal
property acquired with grant funds,
from the sale of commodities or items
fabricated under a grant agreement,
and from payments of principal and in-
terest on loans made with grant funds.
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Except as otherwise provided in regula-
tions of the Federal agency, program
income does not include interest on
grant funds, rebates, credits, discounts,
refunds, etc. and interest earned on
any of them.

(b) Definition of program income. Pro-
gram income means gross income re-
ceived by the grantee or subgrantee di-
rectly generated by a grant supported
activity, or earned only as a result of
the grant agreement during the grant
period. ‘“‘During the grant period” is
the time between the effective date of
the award and the ending date of the
award reflected in the final financial
report.

(c) Cost of generating program income.
If authorized by Federal regulations or
the grant agreement, costs incident to
the generation of program income may
be deducted from gross income to de-
termine program income.

(d) Governmental revenues. Taxes, spe-
cial assessments, levies, fines, and
other such revenues raised by a grantee
or subgrantee are not program income
unless the revenues are specifically
identified in the grant agreement or
Federal agency regulations as program
income.

(e) Royalties. Income from royalties
and license fees for copyrighted mate-
rial, patents, and inventions developed
by a grantee or subgrantee is program
income only if the revenues are specifi-
cally identified in the grant agreement
or Federal agency regulations as pro-
gram income. (See §33.34.)

(f) Property. Proceeds from the sale of
real property or equipment will be han-
dled in accordance with the require-
ments of §§33.31 and 33.32.

(g) Use of program income. Program
income shall be deducted from outlays
which may be both Federal and non-
Federal as described below, unless the
Federal agency regulations or the
grant agreement specify another alter-
native (or a combination of the alter-
natives). In specifying alternatives, the
Federal agency may distinguish be-
tween income earned by the grantee
and income earned by subgrantees and
between the sources, Kinds, or amounts
of income. When Federal agencies au-
thorize the alternatives in paragraphs
(9) (2) and (3) of this section, program
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income in excess of any limits stipu-
lated shall also be deducted from out-
lays.

(1) Deduction. Ordinarily program in-
come shall be deducted from total al-
lowable costs to determine the net al-
lowable costs. Program income shall be
used for current costs unless the Fed-
eral agency authorizes otherwise. Pro-
gram income which the grantee did not
anticipate at the time of the award
shall be used to reduce the Federal
agency and grantee contributions rath-
er than to increase the funds commit-
ted to the project.

(2) Addition. When authorized, pro-
gram income may be added to the
funds committed to the grant agree-
ment by the Federal agency and the
grantee. The program income shall be
used for the purposes and under the
conditions of the grant agreement.

(3) Cost sharing or matching. When au-
thorized, program income may be used
to meet the cost sharing or matching
requirement of the grant agreement.
The amount of the Federal grant award
remains the same.

(h) Income after the award period.
There are no Federal requirements gov-
erning the disposition of program in-
come earned after the end of the award
period (i.e., until the ending date of the
final financial report, see paragraph (a)
of this section), unless the terms of the
agreement or the Federal agency regu-
lations provide otherwise.

[53 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§33.26 Non-Federal audit.

(a) Basic rule. Grantees and sub-
grantees are responsible for obtaining
audits in accordance with the Single
Audit Act of 1984 (31 U.S.C. 7501-7) and
Federal agency implementing regula-
tions. The audits shall be made by an
independent auditor in accordance with
generally accepted government audit-
ing standards covering financial and
compliance audits.

(b) Subgrantees. State or local govern-
ments, as those terms are defined for
purposes of the Single Audit Act, that
receive Federal financial assistance
and provide $25,000 or more of it in a
fiscal year to a subgrantee shall:
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(1) Determine whether State or local
subgrantees have met the audit re-
quirements of the Act and whether sub-
grantees covered by OMB Circular A-
110, ““Uniform Requirements for Grants
and Other Agreements with Institu-
tions of Higher Education, Hospitals
and Other Nonprofit Organizations”
have met the audit requirement. Com-
mercial contractors (private forprofit
and private and governmental organi-
zations) providing goods and services
to State and local governments are not
required to have a single audit per-
formed. State and local govenments
should use their own procedures to en-
sure that the contractor has complied
with laws and regulations affecting the
expenditure of Federal funds;

(2) Determine whether the sub-
grantee spent Federal assistance funds
provided in accordance with applicable
laws and regulations. This may be ac-
complished by reviewing an audit of
the subgrantee made in accordance
with the Act, Circular A-110, or
through other means (e.g., program re-
views) if the subgrantee has not had
such an audit;

(3) Ensure that appropriate correc-
tive action is taken within six months
after receipt of the audit report in in-
stance of noncompliance with Federal
laws and regulations;

(4) Consider whether subgrantee au-
dits necessitate adjustment of the
grantee’s own records; and

(5) Require each subgrantee to permit
independent auditors to have access to
the records and financial statements.

(c) Auditor selection. In arranging for
audit services, §33.36 shall be followed.

[53 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

CHANGES, PROPERTY, AND SUBAWARDS

§33.30 Changes.

(a) General. Grantees and subgrantees
are permitted to rebudget within the
approved direct cost budget to meet
unanticipated requirements and may
make limited program changes to the
approved project. However, unless
waived by the awarding agency, certain
types of post-award changes in budgets
and projects shall require the prior
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written approval of the awarding agen-
cy.
(b) Relation to cost principles. The ap-
plicable cost principles (see §33.22) con-
tain requirements for prior approval of
certain types of costs. Except where
waived, those requirements apply to all
grants and subgrants even if para-
graphs (c) through (f) of this section do
not.

(c) Budget changes—(1) Nonconstruc-
tion projects. Except as stated in other
regulations or an award document,
grantees or subgrantees shall obtain
the prior approval of the awarding
agency whenever any of the following
changes is anticipated under a non-
construction award:

(i) Any revision which would result
in the need for additional funding.

(ii) Unless waived by the awarding
agency, cumulative transfers among di-
rect cost categories, or, if applicable,
among separately budgeted programs,
projects, functions, or activities which
exceed or are expected to exceed ten
percent of the current total approved
budget, whenever the awarding agen-
cy’s share exceeds $100,000.

(iii) Transfer of funds allotted for
training allowances (i.e., from direct
payments to trainees to other expense
categories).

(2) Construction projects. Grantees and
subgrantees shall obtain prior written
approval for any budget revision which
would result in the need for additional
funds.

(3) Combined construction and non-
construction projects. When a grant or
subgrant provides funding for both con-
struction and nonconstruction activi-
ties, the grantee or subgrantee must
obtain prior written approval from the
awarding agency before making any
fund or budget transfer from non-
construction to construction or vice
versa.

(d) Programmatic changes. Grantees or
subgrantees must obtain the prior ap-
proval of the awarding agency when-
ever any of the following actions is an-
ticipated:

(1) Any revision of the scope or objec-
tives of the project (regardless of
whether there is an associated budget
revision requiring prior approval).

(2) Need to extend the period of avail-
ability of funds.
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(3) Changes in key persons in cases
where specified in an application or a
grant award. In research projects, a
change in the project director or prin-
cipal investigator shall always require
approval unless waived by the award-
ing agency.

(4) Under nonconstruction projects,
contracting out, subgranting (if au-
thorized by law) or otherwise obtaining
the services of a third party to perform
activities which are central to the pur-
poses of the award. This approval re-
quirement is in addition to the ap-
proval requirements of §33.36 but does
not apply to the procurement of equip-
ment, supplies, and general support
services.

(e) Additional prior approval require-
ments. The awarding agency may not
require prior approval for any budget
revision which is not described in para-
graph (c) of this section.

() Requesting prior approval. (1) A re-
quest for prior approval of any budget
revision will be in the same budget for-
mal the grantee used in its application
and shall be accompanied by a nar-
rative justification for the proposed re-
vision.

(2) A request for a prior approval
under the applicable Federal cost prin-
ciples (see §33.22) may be made by let-
ter.

(3) A request by a subgrantee for
prior approval will be addressed in
writing to the grantee. The grantee
will promptly review such request and
shall approve or disapprove the request
in writing. A grantee will not approve
any budget or project revision which is
inconsistent with the purpose or terms
and conditions of the Federal grant to
the grantee. If the revision, requested
by the subgrantee would result in a
change to the grantee’s approved
project which requires Federal prior
approval, the grantee will obtain the
Federal agency’s approval before ap-
proving the subgrantee’s request.

[53 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§33.31 Real property.

(a) Title. Subject to the obligations
and conditions set forth in this section,
title to real property acquired under a
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grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively.

(b) Use. Except as otherwise provided
by Federal statutes, real property will
be used for the originally authorized
purposes as long as needed for that pur-
poses, and the grantee or subgrantee
shall not dispose of or encumber its
title or other interests.

(c) Disposition. When real property is
no longer needed for the originally au-
thorized purpose, the grantee or sub-
grantee will request disposition in-
structions from the awarding agency.
The instructions will provide for one of
the following alternatives:

(1) Retention of title. Retain title after
compensating the awarding agency.
The amount paid to the awarding agen-
cy will be computed by applying the
awarding agency’s percentage of par-
ticipation in the cost of the original
purchase to the fair market value of
the property. However, in those situa-
tions where a grantee or subgrantee is
disposing of real property acquired
with grant funds and acquiring replace-
ment real property under the same pro-
gram, the net proceeds from the dis-
position may be used as an offset to the
cost of the replacement property.

(2) Sale of property. Sell the property
and compensate the awarding agency.
The amount due to the awarding agen-
cy will be calculated by applying the
awarding agency’s percentage of par-
ticipation in the cost of the original
purchase to the proceeds of the sale
after deduction of any actual and rea-
sonable selling and fixing-up expenses.
If the grant is still active, the net pro-
ceeds from sale may be offset against
the original cost of the property. When
a grantee or subgrantee is directed to
sell property, sales procedures shall be
followed that provide for competition
to the extent practicable and result in
the highest possible return.

(3) Transfer of title. Transfer title to
the awarding agency or to a third-
party designated/approved by the
awarding agency. The grantee or sub-
grantee shall be paid an amount cal-
culated by applying the grantee or sub-
grantee’s percentage of participation
in the purchase of the real property to
the current fair market value of the
property.
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§33.32 Equipment.

(a) Title. Subject to the obligations
and conditions set forth in this section,
title to equipment acquired under a
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively.

(b) States. A State will use, manage,
and dispose of equipment acquired
under a grant by the State in accord-
ance with State laws and procedures.
Other grantees and subgrantees will
follow paragraphs (c) through (e) of
this section.

(c) Use. (1) Equipment shall be used
by the grantee or subgrantee in the
program or project for which it was ac-
quired as long as needed, whether or
not the project or program continues
to be supported by Federal funds. When
no longer needed for the original pro-
gram or project, the equipment may be
used in other activities currently or
previously supported by a Federal
agency.

(2) The grantee or subgrantee shall
also make equipment available for use
on other projects or programs cur-
rently or previously supported by the
Federal Government, providing such
use will not interfere with the work on
the projects or program for which it
was originally acquired. First pref-
erence for other use shall be given to
other programs or projects supported
by the awarding agency. User fees
should be considered if appropriate.

(3) Notwithstanding the encourage-
ment in §33.25(a) to earn program in-
come, the grantee or subgrantee must
not use equipment acquired with grant
funds to provide services for a fee to
compete unfairly with private compa-
nies that provide equivalent services,
unless specifically permitted or con-
templated by Federal statute.

(4) When acquiring replacement
equipment, the grantee or subgrantee
may use the equipment to be replaced
as a trade-in or sell the property and
use the proceeds to offset the cost of
the replacement property, subject to
the approval of the awarding agency.

(d) Management requirements. Proce-
dures for managing equipment (includ-
ing replacement equipment), whether
acquired in whole or in part with grant
funds, until disposition takes place
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will, as a minimum, meet the following
requirements:

(1) Property records must be main-
tained that include a description of the
property, a serial number or other
identification number, the source of
property, who holds title, the acquisi-
tion date, and cost of the property, per-
centage of Federal participation in the
cost of the property, the location, use
and condition of the property, and any
ultimate disposition data including the
date of disposal and sale price of the
property.

(2) A physical inventory of the prop-
erty must be taken and the results rec-
onciled with the property records at
least once every two years.

(3) A control system must be devel-
oped to ensure adequate safeguards to
prevent loss, damage, or theft of the
property. Any loss, damage, or theft
shall be investigated.

(4) Adequate maintenance procedures
must be developed to keep the property
in good condition.

(5) If the grantee or subgrantee is au-
thorized or required to sell the prop-
erty, proper sales procedures must be
established to ensure the highest pos-
sible return.

(e) Disposition. When original or re-
placement equipment acquired under a
grant or subgrant is no longer needed
for the original project or program or
for other activities currently or pre-
viously supported by a Federal agency,
disposition of the equipment will be
made as follows:

(1) Items of equipment with a current
per-unit fair market value of less than
$5,000 may be retained, sold or other-
wise disposed of with no further obliga-
tion to the awarding agency.

(2) Items of equipment with a current
per unit fair market value in excess of
$5,000 may be retained or sold and the
awarding agency shall have a right to
an amount calculated by multiplying
the current market value or proceeds
from sale by the awarding agency’s
share of the equipment.

(3) In cases where a grantee or sub-
grantee fails to take appropriate dis-
position actions, the awarding agency
may direct the grantee or subgrantee
to take excess and disposition actions.
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(f) Federal equipment. In the event a
grantee or subgrantee is provided fed-
erally-owned equipment:

(1) Title will remain vested in the
Federal Government.

(2) Grantees or subgrantees will man-
age the equipment in accordance with
Federal agency rules and procedures,
and submit an annual inventory list-
ing.

(3) When the equipment is no longer
needed, the grantee or subgrantee will
request disposition instructions from
the Federal agency.

(9) Right to transfer title. The Federal
awarding agency may reserve the right
to transfer title to the Federal Govern-
ment or a third part named by the
awarding agency when such a third
party is otherwise eligible under exist-
ing statutes. Such transfers shall be
subject to the following standards:

(1) The property shall be identified in
the grant or otherwise made known to
the grantee in writing.

(2) The Federal awarding agency
shall issue disposition instruction
within 120 calendar days after the end
of the Federal support of the project
for which it was acquired. If the Fed-
eral awarding agency fails to issue dis-
position instructions within the 120
calendar-day period the grantee shall
follow §33.32(e).

(3) When title to equipment is trans-
ferred, the grantee shall be paid an
amount calculated by applying the per-
centage of participation in the pur-
chase to the current fair market value
of the property.

[53 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6201,
Feb. 21, 1992]

§33.33 Supplies.

(a) Title. Title to supplies acquired
under a grant or subgrant will vest,
upon acquisition, in the grantee or sub-
grantee respectively.

(b) Disposition. If there is a residual
inventory of unused supplies exceeding
$5,000 in total aggregate fair market
value upon termination or completion
of the award, and if the supplies are
not needed for any other federally
sponsored programs or projects, the
grantee or subgrantee shall com-
pensate the awarding agency for its
share.
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§33.34 Copyrights.

The Federal awarding agency re-
serves a royalty-free, nonexclusive, and
irrevocable license to reproduce, pub-
lish or otherwise use, and to authorize
others to use, for Federal Government
purposes:

(a) The copyright in any work devel-
oped under a grant, subgrant, or con-
tract under a grant or subgrant; and

(b) Any rights of copyright to which
a grantee, subgrantee or a contractor
purchases ownership with grant sup-
port.

§33.35 Subawards to debarred and
suspended parties.

Grantees and subgrantees must not
make any award or permit any award
(subgrant or contract) at any tier to
any party which is debarred or sus-
pended or is otherwise excluded from or
ineligible for participation in Federal
assistance programs under Executive
Order 12549, ‘““Debarment and Suspen-
sion.”

§33.36 Procurement.

(a) States. When procuring property
and services under a grant, a State will
follow the same policies and procedures
it uses for procurements from its non-
Federal funds. The State will ensure
that every purchase order or other con-
tract includes any clauses required by
Federal statutes and executive orders
and their implementing regulations.
Other grantees and subgrantees will
follow paragraphs (b) through (i) in
this section.

(b) Procurement standards. (1) Grant-
ees and subgrantees will use their own
procurement procedures which reflect
applicable State and local laws and
regulations, provided that the procure-
ments conform to applicable Federal
law and the standards identified in this
section.

(2) Grantees and subgrantees will
maintain a contract administration
system which ensures that contractors
perform in accordance with the terms,
conditions, and specifications of their
contracts or purchase orders.

(3) Grantees and subgrantees will
maintain a written code of standards of
conduct governing the performance of
their employees engaged in the award
and administration of contracts. No
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employee, officer or agent of the grant-
ee or subgrantee shall participate in se-
lection, or in the award or administra-
tion of a contract supported by Federal
funds if a conflict of interest, real or
apparent, would be involved. Such a
conflict would arise when:

(i) The employee, officer or agent,

(if) Any member of his immediate
family,

(iii) His or her partner, or

(iv) An organization which employs,
or is about to employ, any of the
above, has a financial or other interest
in the firm selected for award. The
grantee’s or subgrantee’s officers, em-
ployees or agents will neither solicit
nor accept gratuities, favors or any-
thing of monetary value from contrac-
tors, potential contractors, or parties
to subagreements. Grantee and sub-
grantees may set minimum rules where
the financial interest is not substantial
or the gift is an unsolicited item of
nominal intrinsic value. To the extent
permitted by State or local law or reg-
ulations, such standards or conduct
will provide for penalties, sanctions, or
other disciplinary actions for viola-
tions of such standards by the grant-
ee’s and subgrantee’s officers, employ-
ees, or agents, or by contractors or
their agents. The awarding agency may
in regulation provide additional prohi-
bitions relative to real, apparent, or
potential conflicts of interest.

(4) Grantee and subgrantee proce-
dures will provide for a review of pro-
posed procurements to avoid purchase
of unnecessary or duplicative items.
Consideration should be given to con-
solidating or breaking out procure-
ments to obtain a more economical
purchase. Where appropriate, an analy-
sis will be made of lease versus pur-
chase alternatives, and any other ap-
propriate analysis to determine the
most economical approach.

(5) To foster greater economy and ef-
ficiency, grantees and subgrantees are
encouraged to enter into State and
local intergovernmental agreements
for procurement or use of common
goods and services.

(6) Grantees and subgrantees are en-
couraged to use Federal excess and sur-
plus property in lieu of purchasing new
equipment and property whenever such
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use is feasible and
costs.

(7) Grantees and subgrantees are en-
couraged to use value engineering
clauses in contracts for construction
projects of sufficient size to offer rea-
sonable opportunities for cost reduc-
tions. Value engineering is a system-
atic and creative anaylsis of each con-
tract item or task to ensure that its es-
sential function is provided at the
overall lower cost.

(8) Grantees and subgrantees will
make awards only to responsible con-
tractors possessing the ability to per-
form successfully under the terms and
conditions of a proposed procurement.
Consideration will be given to such
matters as contractor integrity, com-
pliance with public policy, record of
past performance, and financial and
technical resources.

(9) Grantees and subgrantees will
maintain records sufficient to detail
the significant history of a procure-
ment. These records will include, but
are not necessarily limited to the fol-
lowing: rationale for the method of
procurement, selection of contract
type, contractor selection or rejection,
and the basis for the contract price.

(10) Grantees and subgrantees will
use time and material type contracts
only—

(i) After a determination that no
other contract is suitable, and

(ii) If the contract includes a ceiling
price that the contractor exceeds at its
own risk.

(11) Grantees and subgrantees alone
will be responsible, in accordance with
good administrative practice and sound
business judgment, for the settlement
of all contractual and administrative
issues arising out of procurements.
These issues include, but are not lim-
ited to source evaluation, protests, dis-
putes, and claims. These standards do
not relieve the grantee or subgrantee
of any contractual responsibilities
under its contracts. Federal agencies
will not substitute their judgment for
that of the grantee or subgrantee un-
less the matter is primarily a Federal
concern. Violations of law will be re-
ferred to the local, State, or Federal
authority having proper jurisdiction.

(12) Grantees and subgrantees will
have protest procedures to handle and

reduces project

62

32 CFR Ch. | (7-1-97 Edition)

resolve disputes relating to their pro-
curements and shall in all instances
disclose information regarding the pro-
test to the awarding agency. A
protestor must exhaust all administra-
tive remedies with the grantee and sub-
grantee before pursuing a protest with
the Federal agency. Reviews of pro-
tests by the Federal agency will be lim-
ited to:

(i) Violations of Federal law or regu-
lations and the standards of this sec-
tion (violations of State or local law
will be under the jurisdiction of State
or local authorities) and

(ii) Violations of the grantee’s or sub-
grantee’s protest procedures for failure
to review a complaint or protest. Pro-
tests received by the Federal agency
other than those specified above will be
referred to the grantee or subgrantee.

(c) Competition. (1) All procurement
transactions will be conducted in a
manner providing full and open com-
petition consistent with the standards
of §33.36. Some of the situations con-
sidered to be restrictive of competition
include but are not limited to:

(i) Placing unreasonable require-
ments on firms in order for them to
qualify to do business,

(i) Requiring unnecessary experience
and excessive bonding,

(iii) Noncompetitive pricing practices
between firms or between affiliated
companies,

(iv) Noncompetitive awards to con-
sultants that are on retainer contracts,

(v) Organizational conflicts of inter-
est,

(vi) Specifying only a ‘““brand name”
product instead of allowing ‘‘an equal’’
product to be offered and describing
the performance of other relevant re-
quirements of the procurement, and

(vii) Any arbitrary action in the pro-
curement process.

(2) Grantees and subgrantees will
conduct procurements in a manner
that prohibits the use of statutorily or
administratively imposed in-State or
local geographical preferences in the
evaluation of bids or proposals, except
in those cases where applicable Federal
statutes expressly mandate or encour-
age geographic preference. Nothing in
this section preempts State licensing
laws. When contracting for architec-
tural and engineering (A/E) services,
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geographic location may be a selection
criteria provided its application leaves
an appropriate number of qualified
firms, given the nature and size of the
project, to compete for the contract.

(3) Grantees will have written selec-
tion procedures for procurement trans-
actions. These procedures will ensure
that all solicitations:

(i) Incorporate a clear and accurate
description of the technical require-
ments for the material, product, or
service to be procured. Such descrip-
tion shall not, in competitive procure-
ments, contain features which unduly
restrict competition. The description
may include a statement of the quali-
tative nature of the material, product
or service to be procured, and when
necessary, shall set forth those mini-
mum essential characteristics and
standards to which it must conform if
it is to satisfy its intended use. De-
tailed product specifications should be
avoided if at all possible. When it is
impractical or uneconomical to make a
clear and accurate description of the
technical requirements, a ‘““brand name
or equal’ description may be used as a
means to define the performance or
other salient requirements of a pro-
curement. The specific features of the
named brand which must be met by
offerors shall be clearly stated; and

(ii) ldentify all requirements which
the offerors must fulfill and all other
factors to be used in evaluating bids or
proposals.

(4) Grantees and subgrantees will en-
sure that all prequalified lists of per-
sons, firms, or products which are used
in acquiring goods and services are cur-
rent and include enough qualified
sources to ensure maximum open and
free competition. Also, grantees and
subgrantees will not preclude potential
bidders from qualifying during the so-
licitation period.

(d) Methods of procurement to be fol-
lowed—(1) Procurement by small purchase
procedures. Small purchase procedures
are those relatively simple and infor-
mal procurement methods for securing
services, supplies, or other property
that do not cost more than the sim-
plified acquisition threshold fixed at 41
U.S.C. 403(11) (currently set at $100,000).
If small purchase procedures are used,
price or rate quotations shall be ob-
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tained from an adequate number of
qualified sources.

(2) Procurement by sealed bids (for-
mal advertising). Bids are publicly so-
licited and a firm-fixed-price contract
(lump sum or unit price) is awarded to
the responsible bidder whose bid, con-
forming with all the material terms
and conditions of the invitation for
bids, is the lowest in price. The sealed
bid method is the preferred method for
procuring construction, if the condi-
tions in §33.36(d)(2)(i) apply.

(i) In order for sealed bidding to be
feasible, the following conditions
should be present:

(A) A complete, adequate, and realis-
tic specification or purchase descrip-
tion is available;

(B) Two or more responsible bidders
are willing and able to compete effec-
tively and for the business; and

(C) The procurement lends itself to a
firm fixed price contract and the selec-
tion of the successful bidder can be
made principally on the basis of price.

(ii) If sealed bids are used, the follow-
ing requirements apply:

(A) The invitation for bids will be
publicly advertised and bids shall be
solicited from an adequate number of
known suppliers, providing them suffi-
cient time prior to the date set for
opening the bids;

(B) The invitation for bids, which
will include any specifications and per-
tinent attachments, shall define the
items or services in order for the bidder
to properly respond;

(C) All bids will be publicly opened at
the time and place prescribed in the in-
vitation for bids;

(D) A firm fixed-price contract award
will be made in writing to the lowest
responsive and responsible bidder.
Where specified in bidding documents,
factors such as discounts, transpor-
tation cost, and life cycle costs shall be
considered in determining which bid is
lowest. Payment discounts will only be
used to determine the low bid when
prior experience indicates that such
discounts are usually taken advantage
of; and

(E) Any or all bids may be rejected if
there is a sound documented reason.

(3) Procurement by competitive propos-
als. The technique of competitive pro-
posals is normally conducted with
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more than one source submitting an
offer, and either a fixed-price or cost-
reimbursement type contract is award-
ed. It is generally used when conditions
are not appropriate for the use of
sealed bids. If this method is used, the
following requirements apply:

(i) Requests for proposals will be pub-
licized and identify all evaluation fac-
tors and their relative importance. Any
response to publicized requests for pro-
posals shall be honored to the maxi-
mum extent practical;

(ii) Proposals will be solicited from
an adequate number of qualified
sources;

(iii) Grantees and subgrantees will
have a method for conducting tech-
nical evaluations of the proposals re-
ceived and for selecting awardees;

(iv) Awards will be made to the re-
sponsible firm whose proposal is most
advantageous to the program, with
price and other factors considered; and

(v) Grantees and subgrantees may
use competitive proposal procedures
for qualifications-based procurement of
architectural/engineering (A/E) profes-
sional services whereby competitors’
qualifications are evaluated and the
most qualified competitor is selected,
subject to negotiation of fair and rea-
sonable compensation. The method,
where price is not used as a selection
factor, can only be used in procure-
ment of A/E professional services. It
cannot be used to purchase other types
of services though A/E firms are a po-
tential source to perform the proposed
effort.

(4) Procurement by noncompetitive
proposals is procurement through solic-
itation of a proposal from only one
source, or after solicitation of a num-
ber of sources, competition is deter-
mined inadequate.

(i) Procurement by noncompetitive
proposals may be used only when the
award of a contract is infeasible under
small purchase procedures, sealed bids
or competitive proposals and one of the
following circumstances applies:

(A) The item is available only from a
single source;

(B) The public exigency or emergency
for the requirement will not permit a
delay resulting from competitive solic-
itation;

64

32 CFR Ch. | (7-1-97 Edition)

(C) The awarding agency authorizes
noncompetitive proposals; or

(D) After solicitation of a number of
sources, competition is determined in-
adequate.

(ii) Cost analysis, i.e., verifying the
proposed cost data, the projections of
the data, and the evaluation of the spe-
cific elements of costs and profits, is
required.

(iii) Grantees and subgrantees may
be required to submit the proposed pro-
curement to the awarding agency for
pre-award review in accordance with
paragraph (g) of this section.

(e) Contracting with small and minority
firms, women’s business enterprise and
labor surplus area firms. (1) The grantee
and subgrantee will take all necessary
affirmative steps to assure that minor-
ity firms, women’s business enter-
prises, and labor surplus area firms are
used when possible.

(2) Affirmative steps shall include:

(i) Placing qualified small and minor-
ity businesses and women’s business
enterprises on solicitation lists;

(i) Assuring that small and minority
businesses, and women’s business en-
terprises are solicited whenever they
are potential sources;

(iii) Dividing total requirements,
when economically feasible, into small-
er tasks or quantities to permit maxi-
mum participation by small and minor-
ity business, and women’s business en-
terprises;

(iv) Establishing delivery schedules,
where the requirement permits, which
encourage participation by small and
minority business, and women’s busi-
ness enterprises;

(v) Using the services and assistance
of the Small Business Administration,
and the Minority Business Develop-
ment Agency of the Department of
Commerce; and

(vi) Requiring the prime contractor,
if subcontracts are to be let, to take
the affirmative steps listed in para-
graphs (e)(2) (i) through (v) of this sec-
tion.

(f) Contract cost and price. (1) Grant-
ees and subgrantees must perform a
cost or price analysis in connection
with every procurement action includ-
ing contract modifications. The meth-
od and degree of analysis is dependent
on the facts surrounding the particular
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procurement situation, but as a start-
ing point, grantees must make inde-
pendent estimates before receiving bids
or proposals. A cost analysis must be
performed when the offeror is required
to submit the elements of his esti-
mated cost, e.g., under professional,
consulting, and architectural engineer-
ing services contracts. A cost analysis
will be necessary when adequate price
competition is lacking, and for sole
source procurements, including con-
tract modifications or change orders,
unless price resonableness can be es-
tablished on the basis of a catalog or
market price of a commercial product
sold in substantial quantities to the
general public or based on prices set by
law or regulation. A price analysis will
be used in all other instances to deter-
mine the reasonableness of the pro-
posed contract price.

(2) Grantees and subgrantees will ne-
gotiate profit as a separate element of
the price for each contract in which
there is no price competition and in all
cases where cost analysis is performed.
To establish a fair and reasonable prof-
it, consideration will be given to the
complexity of the work to be per-
formed, the risk borne by the contrac-
tor, the contractor’s investment, the
amount of subcontracting, the quality
of its record of past performance, and
industry profit rates in the surround-
ing geographical area for similar work.

(3) Costs or prices based on estimated
costs for contracts under grants will be
allowable only to the extent that costs
incurred or cost estimates included in
negotiated prices are consistent with
Federal cost principles (see §33.22).
Grantees may reference their own cost
principles that comply with the appli-
cable Federal cost principles.

(4) The cost plus a percentage of cost
and percentage of construction cost
methods of contracting shall not be
used.

(9) Awarding agency review. (1) Grant-
ees and subgrantees must make avail-
able, upon request of the awarding
agency, technical specifications on pro-
posed procurements where the award-
ing agency believes such review is
needed to ensure that the item and/or
service specified is the one being pro-
posed for purchase. This review gen-
erally will take place prior to the time
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the specification is incorporated into a
solicitation document. However, if the
grantee or subgrantee desires to have
the review accomplished after a solici-
tation has been developed, the award-
ing agency may still review the speci-
fications, with such review usually lim-
ited to the technical aspects of the pro-
posed purchase.

(2) Grantees and subgrantees must on
request make available for awarding
agency pre-award review procurement
documents, such as requests for propos-
als or invitations for bids, independent
cost estimates, etc. when:

(i) A grantee’s or subgrantee’s pro-
curement procedures or operation fails
to comply with the procurement stand-
ards in this section; or

(if) The procurement is expected to
exceed the simplified acquisition
threshold and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation;
or

(iii) The procurement, which is ex-
pected to exceed the simplified acquisi-
tion threshold, specifies a ‘“‘brand
name’’ product; or

(iv) The proposed award is more than
the simplified acquisition threshold
and is to be awarded to other than the
apparent low bidder under a sealed bid
procurement; or

(v) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the simplified acquisition thresh-
old.

(3) A grantee or subgrantee will be
exempt from the pre-award review in
paragraph (g)(2) of this section if the
awarding agency determines that its
procurement systems comply with the
standards of this section.

(i) A grantee or subgrantee may re-
quest that its procurement system be
reviewed by the awarding agency to de-
termine whether its system meets
these standards in order for its system
to be certified. Generally, these re-
views shall occur where there is a con-
tinuous high-dollar funding, and third-
party contracts are awarded on a regu-
lar basis.

(ii) A grantee or subgrantee may self-
certify its procurement system. Such
self-certification shall not limit the
awarding agency’s right to survey the
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system. Under a self-certification pro-
cedure, awarding agencies may wish to
rely on written assurances from the
grantee or subgrantee that it is com-
plying with these standards. A grantee
or subgrantee will cite specific proce-
dures, regulations, standards, etc., as
being in compliance with these require-
ments and have its system available
for review.

(h) Bonding requirements. For con-
struction or facility improvement con-
tracts or subcontracts exceeding the
simplified acquisition threshold, the
awarding agency may accept the bond-
ing policy and requirements of the
grantee or subgrantee provided the
awarding agency has made a deter-
mination that the awarding agency’s
interest is adequately protected. If
such a determination has not been
made, the minimum requirements shall
be as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid price.
The “‘bid guarantee’ shall consist of a
firm commitment such as a bid bond,
certified check, or other negotiable in-
strument accompanying a bid as assur-
ance that the bidder will, upon accept-
ance of his bid, execute such contrac-
tual documents as may be required
within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the con-
tract price. A “‘performance bond” is
one executed in connection with a con-
tract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the contract
price. A ‘“‘payment bond’ is one exe-
cuted in connection with a contract to
assure payment as required by law of
all persons supplying labor and mate-
rial in the execution of the work pro-
vided for in the contract.

(i) Contract provisions. A grantee’s
and subgrantee’s contracts must con-
tain provisions in paragraph (i) of this
section. Federal agencies are permitted
to require changes, remedies, changed
conditions, access and records reten-
tion, suspension of work, and other
clauses approved by the Office of Fed-
eral Procurement Policy.

(1) Administrative, contractual, or
legal remedies in instances where con-
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tractors violate or breach contract
terms, and provide for such sanctions
and penalties as may be appropriate.
(Contracts more than the simplified ac-
quisition threshold)

(2) Termination for cause and for
convenience by the grantee or sub-
grantee including the manner by which
it will be effected and the basis for set-
tlement. (All contracts in excess of
$10,000)

(3) Compliance with Executive Order
11246 of September 24, 1965, entitled
“Equal Employment Opportunity,” as
amended by Executive Order 11375 of
October 13, 1967, and as supplemented
in Department of Labor regulations (41
CFR chapter 60). (All construction con-
tracts awarded in excess of $10,000 by
grantees and their contractors or sub-
grantees)

(4) Compliance with the Copeland
“Anti-Kickback’ Act (18 U.S.C. 874) as
supplemented in Department of Labor
regulations (29 CFR Part 3). (All con-
tracts and subgrants for construction
or repair)

(5) Compliance with the Davis-Bacon
Act (40 U.S.C. 276a to 276a-7) as supple-
mented by Department of Labor regu-
lations (29 CFR Part 5). (Construction
contracts in excess of $2000 awarded by
grantees and subgrantees when re-
quired by Federal grant program legis-
lation)

(6) Compliance with Sections 103 and
107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327-330)
as supplemented by Department of
Labor regulations (29 CFR Part 5).
(Construction contracts awarded by
grantees and subgrantees in excess of
$2000, and in excess of $2500 for other
contracts which involve the employ-
ment of mechanics or laborers)

(7) Notice of awarding agency re-
quirements and regulations pertaining
to reporting.

(8) Notice of awarding agency re-
quirements and regulations pertaining
to patent rights with respect to any
discovery or invention which arises or
is developed in the course of or under
such contract.

(99 Awarding agency requirements
and regulations pertaining to copy-
rights and rights in data.

(10) Access by the grantee, the sub-
grantee, the Federal grantor agency,
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the Comptroller General of the United
States, or any of their duly authorized
representatives to any books, docu-
ments, papers, and records of the con-
tractor which are directly pertinent to
that specific contract for the purpose
of making audit, examination, ex-
cerpts, and transcriptions.

(11) Retention of all required records
for three years after grantees or sub-
grantees make final payments and all
other pending matters are closed.

(12) Compliance with all applicable
standards, orders, or requirements is-
sued under section 306 of the Clean Air
Act (42 U.S.C. 1857(h)), section 508 of
the Clean Water Act (33 U.S.C. 1368),
Executive Order 11738, and Environ-
mental Protection Agency regulations
(40 CFR part 15). (Contracts, sub-
contracts, and subgrants of amounts in
excess of $100,000)

(13) Mandatory standards and policies
relating to energy efficiency which are
contained in the state energy conserva-
tion plan issued in compliance with the
Energy Policy and Conservation Act
(Pub. L. 94-163, 89 Stat. 871).

[53 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6201,
Feb. 21, 1992; 60 FR 19639, Apr. 19, 1995]

§33.37 Subgrants.

(a) States. States shall follow State
law and procedures when awarding and
administering subgrants (whether on a
cost reimbursement or fixed amount
basis) of financial assistance to local
and Indian tribal governments. States
shall:

(1) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations;

(2) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statute and regula-
tion;

(3) Ensure that a provision for com-
pliance with §33.42 is placed in every
cost reimbursement subgrant; and

(4) Conform any advances of grant
funds to subgrantees substantially to
the same standards of timing and
amount that apply to cash advances by
Federal agencies.

(b) All other grantees. All other grant-
ees shall follow the provisions of this
part which are applicable to awarding
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agencies when awarding and admin-
istering subgrants (whether on a cost
reimbursement or fixed amount basis)
of financial assistance to local and In-
dian tribal governments. Grantees
shall:

(1) Ensure that every subgrant in-
cludes a provision for compliance with
this part;

(2) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations; and

(3) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statutes and regula-
tions.

(c) Exceptions. By their own terms,
certain provisions of this part do not
apply to the award and administration
of subgrants:

(1) Section 33.10;

(2) Section 33.11;

(3) The letter-of-credit procedures
specified in Treasury Regulations at 31
CFR part 205, cited in §33.21; and

(4) Section 33.50.

[53 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6201,
Feb. 21, 1992]

REPORTS, RECORDS, RETENTION, AND
ENFORCEMENT

§33.40 Monitoring and reporting pro-
gram performance.

(a) Monitoring by grantees. Grantees
are responsible for managing the day-
to-day operations of grant and
subgrant supported activities. Grantees
must monitor grant and subgrant sup-
ported activities to assure compliance
with applicable Federal requirements
and that performance goals are being
achieved. Grantee monitoring must
cover each program, function or activ-
ity.

(b) Nonconstruction performance re-
ports. The Federal agency may, if it de-
cides that performance information
available from subsequent applications
contains sufficient information to
meet its programmatic needs, require
the grantee to submit a performance
report only upon expiration or termi-
nation of grant support. Unless waived
by the Federal agency this report will
be due on the same date as the final Fi-
nancial Status Report.
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(1) Grantees shall submit annual per-
formance reports unless the awarding
agency requires quarterly or semi-an-
nual reports. However, performance re-
ports will not be required more fre-
quently than quarterly. Annual reports
shall be due 90 days after the grant
year, quarterly or semi-annual reports
shall be due 30 days after the reporting
period. The final performance report
will be due 90 days after the expiration
or termination of grant support. If a
justified request is submitted by a
grantee, the Federal agency may ex-
tend the due date for any performance
report. Additionally, requirements for
unnecessary performance reports may
be waived by the Federal agency.

(2) Performance reports will contain,
for each grant, brief information on the
following:

(i) A comparison of actual accom-
plishments to the objectives estab-
lished for the period. Where the output
of the project can be quantified, a com-
putation of the cost per unit of output
may be required if that information
will be useful.

(if) The reasons for slippage if estab-
lished objectives were not met.

(iii) Additional pertinent information
including, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(3) Grantees will not be required to
submit more than the original and two
copies of performance reports.

(4) Grantees will adhere to the stand-
ards in this section in prescribing per-
formance reporting requirements for
subgrantees.

(c) Construction performance reports.
For the most part, on-site technical in-
spections and certified percentage-of-
completion data are relied on heavily
by Federal agencies to monitor
progress under construction grants and
subgrants. The Federal agency will re-
quire additional formal performance
reports only when considered nec-
essary, and never more frequently than
quarterly.

(d) Significant developments. Events
may occur between the scheduled per-
formance reporting dates which have
significant impact upon the grant or
subgrant supported activity. In such
cases, the grantee must inform the
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Federal agency as soon as the following
types of conditions become known:

(1) Problems, delays, or adverse con-
ditions which will materially impair
the ability to meet the objective of the
award. This disclosure must include a
statement of the action taken, or con-
templated, and any assistance needed
to resolve the situation.

(2) Favorable developments which en-
able meeting time schedules and objec-
tives sooner or at less cost than antici-
pated or producing more beneficial re-
sults than originally planned.

(e) Federal agencies may make site
visits as warranted by program needs.

(f) Waivers, extensions. (1) Federal
agencies may waive any performance
report required by this part if not need-
ed.

(2) The grantee may waive any per-
formance report from a subgrantee
when not needed. The grantee may ex-
tend the due date for any performance
report from a subgrantee if the grantee
will still be able to meet its perform-
ance reporting obligations to the Fed-
eral agency.

§33.41 Financial reporting.

(a) General. (1) Except as provided in
paragraphs (a) (2) and (5) of this sec-
tion, grantees will use only the forms
specified in paragraphs (a) through (e)
of this section, and such supple-
mentary or other forms as may from
time to time be authorized by OMB,
for:

(i) Submitting financial
Federal agencies, or

(if) Requesting advances or reim-
bursements when letters of credit are
not used.

(2) Grantees need not apply the forms
prescribed in this section in dealing
with their subgrantees. However,
grantees shall not impose more burden-
some requirements on subgrantees.

(3) Grantees shall follow all applica-
ble standard and supplemental Federal
agency instructions approved by OMB
to the extend required under the Paper-
work Reduction Act of 1980 for use in
connection with forms specified in
paragraphs (b) through (e) of this sec-
tion. Federal agencies may issue sub-
stantive supplementary instructions
only with the approval of OMB. Federal
agencies may shade out or instruct the

reports to
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grantee to disregard any line item that
the Federal agency finds unnecessary
for its decisionmaking purposes.

(4) Grantees will not be required to
submit more than the original and two
copies of forms required under this
part.

(5) Federal agencies may provide
computer outputs to grantees to expe-
dite or contribute to the accuracy of
reporting. Federal agencies may accept
the required information from grantees
in machine usable format or computer
printouts instead of prescribed forms.

(6) Federal agencies may waive any
report required by this section if not
needed.

(7) Federal agencies may extend the
due date of any financial report upon
receiving a justified request from a
grantee.

(b) Financial Status Report—(1) Form.
Grantees will use Standard Form 269 or
269A, Financial Status Report, to re-
port the status of funds for all non-
construction grants and for construc-
tion grants when required in accord-
ance with §33.41(e)(2)(iii).

(2) Accounting basis. Each grantee will
report program outlays and program
income on a cash or accrual basis as
prescribed by the awarding agency. If
the Federal agency requires accrual in-
formation and the grantee’s accounting
records are not normally kept on the
accural basis, the grantee shall not be
required to convert its accounting sys-
tem but shall develop such accrual in-
formation through and analysis of the
documentation on hand.

(3) Frequency. The Federal agency
may prescribe the frequency of the re-
port for each project or program. How-
ever, the report will not be required
more frequently than quarterly. If the
Federal agency does not specify the
frequency of the report, it will be sub-
mitted annually. A final report will be
required upon expiration or termi-
nation of grant support.

(4) Due date. When reports are re-
quired on a quarterly or semiannual
basis, they will be due 30 days after the
reporting period. When required on an
annual basis, they will be due 90 days
after the grant year. Final reports will
be due 90 days after the expiration or
termination of grant support.
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(c) Federal Cash Transactions Report—
(1) Form. (i) For grants paid by letter or
credit, Treasury check advances or
electronic transfer of funds, the grant-
ee will submit the Standard Form 272,
Federal Cash Transactions Report, and
when necessary, its continuation sheet,
Standard Form 272a, unless the terms
of the award exempt the grantee from
this requirement.

(ii) These reports will be used by the
Federal agency to monitor cash ad-
vanced to grantees and to obtain dis-
bursement or outlay information for
each grant from grantees. The format
of the report may be adapted as appro-
priate when reporting is to be accom-
plished with the assistance of auto-
matic data processing equipment pro-
vided that the information to be sub-
mitted is not changed in substance.

(2) Forecasts of Federal cash require-
ments. Forecasts of Federal cash re-
quirements may be required in the
““Remarks’’ section of the report.

(3) Cash in hands of subgrantees. When
considered necessary and feasible by
the Federal agency, grantees may be
required to report the amount of cash
advances in excess of three days’ needs
in the hands of their subgrantees or
contractors and to provide short nar-
rative explanations of actions taken by
the grantee to reduce the excess bal-
ances.

(4) Frequency and due date. Grantees
must submit the report no later than 15
working days following the end of each
quarter. However, where an advance ei-
ther by letter of credit or electronic
transfer of funds is authorized at an
annualized rate of one million dollars
or more, the Federal agency may re-
quire the report to be submitted within
15 working days following the end of
each month.

(d) Request for advance or reimburse-
ment—(1) Advance payments. Requests
for Treasury check advance payments
will be submitted on Standard Form
270, Request for Advance or Reimburse-
ment. (This form will not be used for
drawdowns under a letter of credit,
electronic funds transfer or when
Treasury check advance payments are
made to the grantee automatically on
a predetermined basis.)

(2) Reimbursements. Requests for reim-
bursement under nonconstruction



§33.42

grants will also be submitted on Stand-
ard Form 270. (For reimbursement re-
quests under construction grants, see
paragraph (e)(1) of this section.)

(3) The frequency for submitting pay-
ment requests is treated in §33.41(b)(3).

(e) Outlay report and request for reim-
bursement for construction programs—(1)
Grants that support construction activi-
ties paid by reimbursement method. (i)
Requests for reimbursement under con-
struction grants will be submitted on
Standard Form 271, Outlay Report and
Request for Reimbursement for Con-
struction Programs. Federal agencies
may, however, prescribe the Request
for Advance or Reimbursement form,
specified in §33.41(d), instead of this
form.

(if) The frequency for submitting re-
imbursement requests is treated in
§33.41(b)(3).

(2) Grants that support construction ac-
tivities paid by letter of credit, electronic
funds transfer or Treasury check ad-
vance. (i) When a construction grant is
paid by letter of credit, electronic
funds transfer or Treasury check ad-
vances, the grantee will report its out-
lays to the Federal agency using
Standard Form 271, Outlay Report and
Request for Reimbursement for Con-
struction Programs. The Federal agen-
cy will provide any necessary special
instruction. However, frequency and
due date shall be governed by §33.41(b)
(3) and (4).

(ii) When a construction grant is paid
by Treasury check advances based on
periodic requests from the grantee, the
advances will be requested on the form
specified in §33.41(d).

(iii) The Federal agency may sub-
stitute the Financial Status Report
specified in §33.41(b) for the Outlay Re-
port and Request for Reimbursement
for Construction Programs.

(3) Accounting basis. The accounting
basis for the Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs shall be governed by
§33.41(b)(2).

[53 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6201,
Feb. 21, 1992]
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§33.42 Retention and access require-
ments for records.

(a) Applicability. (1) This section ap-
plies to all financial and programmatic
records, supporting documents, statis-
tical records, and other records of
grantees or subgrantees which are:

(i) Required to be maintained by the
terms of this part, program regulations
or the grant agreement, or

(ii) Otherwise reasonably considered
as pertinent to program regulations or
the grant agreement.

(2) This section does not apply to
records maintained by contractors or
subcontractors. For a requirement to
place a provision concerning records in
certain kinds of contracts, see
§33.36(i)(10).

(b) Length of retention period. (1) Ex-
cept as otherwise provided, records
must be retained for three years from
the starting date specified in paragraph
(c) of this section.

(2) If any litigation, claim, negotia-
tion, audit or other action involving
the records has been started before the
expiration of the 3-year period, the
records must be retained until comple-
tion of the action and resolution of all
issues which arise from it, or until the
end of the regular 3-year period, which-
ever is later.

(3) To avoid duplicate recordkeeping,
awarding agencies may make special
arrangements with grantees and sub-
grantees to retain any records which
are continuously needed for joint use.
The awarding agency will request
transfer of records to its custody when
it determines that the records possess
long-term retention value. When the
records are transferred to or main-
tained by the Federal agency, the 3-
year retention requirement is not ap-
plicable to the grantee or subgrantee.

(c) Starting date of retention period—(1)
General. When grant support is contin-
ued or renewed at annual or other in-
tervals, the retention period for the
records of each funding period starts on
the day the grantee or subgrantee sub-
mits to the awarding agency its single
or last expenditure report for that pe-
riod. However, if grant support is con-
tinued or renewed quarterly, the reten-
tion period for each year’s records
starts on the day the grantee submits
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its expenditure report for the last quar-
ter of the Federal fiscal year. In all
other cases, the retention period starts
on the day the grantee submits its
final expenditure report. If an expendi-
ture report has been waived, the reten-
tion period starts on the day the report
would have been due.

(2) Real property and equipment
records. The retention period for real
property and equipment records starts
from the date of the disposition or re-
placement or transfer at the direction
of the awarding agency.

(3) Records for income transactions
after grant or subgrant support. In some
cases grantees must report income
after the period of grant support.
Where there is such a requirement, the
retention period for the records per-
taining to the earning of the income
starts from the end of the grantee’s fis-
cal year in which the income is earned.

(4) Indirect cost rate proposals, cost al-
locations plans, etc. This paragraph ap-
plies to the following types of docu-
ments, and their supporting records:
indirect cost rate computations or pro-
posals, cost allocation plans, and any
similar accounting computations of
the rate at which a particular group of
costs is chargeable (such as computer
usage chargeback rates or composite
fringe benefit rates).

(i) If submitted for negotiation. If the
proposal, plan, or other computation is
required to be submitted to the Federal
Government (or to the grantee) to form
the basis for negotiation of the rate,
then the 3-year retention period for its
supporting records starts from the date
of such submission.

(ii) If not submitted for negotiation. If
the proposal, plan, or other computa-
tion is not required to be submitted to
the Federal Government (or to the
grantee) for negotiation purposes, then
the 3-year retention period for the pro-
posal plan, or computation and its sup-
porting records starts from end of the
fiscal year (or other accounting period)
covered by the proposal, plan, or other
computation.

(d) Substitution of microfilm. Copies
made by microfilming, photocopying,
or similar methods may be substituted
for the original records.

(e) Access to records—(1) Records of
grantees and subgrantees. The awarding
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agency and the Comptroller General of
the United States, or any of their au-
thorized representatives, shall have the
right of access to any pertinent books,
documents, papers, or other records of
grantees and subgrantees which are
pertinent to the grant, in order to
make audits, examinations, excerpts,
and transcripts.

(2) Expiration of right of access. The
rights of access in this section must
not be limited to the required reten-
tion period but shall last as long as the
records are retained.

(f) Restrictions on public access. The
Federal Freedom of Information Act (5
U.S.C. 552) does not apply to records
Unless required by Federal, State, or
local law, grantees and subgrantees are
not required to permit public access to
their records.

[53 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6201,
Feb. 21, 1992]

§33.43 Enforcement.

(a) Remedies for noncompliance. If a
grantee or subgrantee materially fails
to comply with any term of an award,
whether stated in a Federal statute or
regulation, an assurance, in a State
plan or application, a notice of award,
or elsewhere, the awarding agency may
take one or more of the following ac-
tions, as appropriate in the cir-
cumstances:

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the grantee or subgrantee or
more severe enforcement action by the
awarding agency,

(2) Disallow (that is, deny both use of
funds and matching credit for) all or
part of the cost of the activity or ac-
tion not in compliance,

(3) Wholly or partly suspend or ter-
minate the current award for the
grantee’s or subgrantee’s program,

(4) Withhold further awards for the
program, or

(5) Take other remedies that may be
legally available.

(b) Hearings, appeals. In taking an en-
forcement action, the awarding agency
will provide the grantee or subgrantee
an opportunity for such hearing, ap-
peal, or other administrative proceed-
ing to which the grantee or subgrantee
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is entitled under any statute or regula-
tion applicable to the action involved.

(c) Effects of suspension and termi-
nation. Costs of grantee or subgrantee
resulting from obligations incurred by
the grantee or subgrantee during a sus-
pension or after termination of an
award are not allowable unless the
awarding agency expressly authorizes
them in the notice of suspension or ter-
mination or subsequently. Other grant-
ee or subgrantee costs during suspen-
sion or after termination which are
necessary and not reasonably avoidable
are allowable if:

(1) The costs result from obligations
which were properly incurred by the
grantee or subgrantee before the effec-
tive date of suspension or termination,
are not in anticipation of it, and, in the
case of a termination, are
noncancellable, and,

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to debarment and sus-

pension. The enforcement remedies
identified in this section, including
suspension and termination, do not

preclude grantee or subgrantee from
being subject to ‘“‘Debarment and Sus-
pension’ under E.O. 12549 (see §33.35).

[53 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6201,
Feb. 21, 1992]

§33.44 Termination for convenience.

Except as provided in §33.43 awards
may be terminated in whole or in part
only as follows:

(a) By the awarding agency with the
consent of the grantee or subgrantee in
which case the two parties shall agree
upon the termination conditions, in-
cluding the effective date and in the
case of partial termination, the portion
to be terminated, or

(b) By the grantee or subgrantee
upon written notification to the award-
ing agency, setting forth the reasons
for such termination, the effective
date, and in the case of partial termi-
nation, the portion to be terminated.
However, if, in the case of a partial ter-
mination, the awarding agency deter-
mines that the remaining portion of
the award will not accomplish the pur-
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poses for which the award was made,
the awarding agency may terminate
the award in its entirety under either
§33.43 or paragraph (a) of this section.

[53 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6201,
Feb. 21, 1992]

Subpart D—After-The-Grant
Requirements

§33.50 Closeout.

(a) General. The Federal agency will
close out the award when it determines
that all applicable administrative ac-
tions and all required work of the
grant has been completed.

(b) Reports. Within 90 days after the
expiration or termination of the grant,
the grantee must submit all financial,
performance, and other reports re-
quired as a condition of the grant.
Upon request by the grantee, Federal
agencies may extend this timeframe.
These may include but are not limited
to:

(1) Final performance or progress re-
port.

(2) Financial Status Report (SF 269) or
Outlay Report and Request for Reim-
bursement for Construction Programs
(SF-271) (as applicable).

(3) Final request for payment (SF-270)
(if applicable).

(4) Invention disclosure (if applicable).

(5) Federally-owned property report:

In accordance with §33.32(f), a grantee
must submit an inventory of all feder-
ally owned property (as distinct from
property acquired with grant funds) for
which it is accountable and request dis-
position instructions from the Federal
agency of property no longer needed.

(c) Cost adjustment. The Federal agen-
cy will, within 90 days after receipt of
reports in paragraph (b) of this section,
make upward or downward adjust-
ments to the allowable costs.

(d) Cash adjustments. (1) The Federal
agency will make prompt payment to
the grantee for allowable reimbursable
costs.

(2) The grantee must immediately re-
fund to the Federal agency any balance
of unobligated (unencumbered) cash
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advanced that is not authorized to be
retained for use on other grants.

[53 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6201,
Feb. 21, 1992]

§33.51 Later disallowances and adjust-
ments.

The closeout of a grant does not af-
fect:

(a) The Federal agency’s right to dis-
allow costs and recover funds on the
basis of a later audit or other review;

(b) The grantee’s obligation to return
any funds due as a result of later re-
funds, corrections, or other trans-
actions;

(c) Records retention as required in
§33.42;

(d) Property management require-
ments in §§33.31 and 33.32; and

(e) Audit requirements in §33.26.

[53 FR 8070 and 8087, Mar. 11, 1988. Redesig-

nated and amended at 57 FR 6199 and 6201,
Feb. 21, 1992]
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§33.52 Collection of amounts due.

(a) Any funds paid to a grantee in ex-
cess of the amount to which the grant-
ee is finally determined to be entitled
under the terms of the award con-
stitute a debt to the Federal Govern-
ment. If not paid within a reasonable
period after demand, the Federal agen-
cy may reduce the debt by:

(1) Making an adminstrative offset
against other requests for reimburse-
ments,

(2) Withholding advance payments
otherwise due to the grantee, or

(3) Other action permitted by law.

(b) Except where otherwise provided
by statutes or regulations, the Federal
agency will charge interest on an over-
due debt in accordance with the Fed-
eral Claims Collection Standards (4
CFR Ch. Il). The date from which inter-
est is computed is not extended by liti-
gation or the filing of any form of ap-
peal.

Subpart E—Entitlement [Reserved]
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SUBCHAPTER C—PERSONNEL, MILITARY AND CIVILIAN

CROSS REFERENCE: For a revision of Standards for a Merit System of Personnel Administra-

tion, see 5 CFR part 900.

PART 40—STANDARDS OF
CONDUCT CROSS-REFERENCES

Sec.

40.1 18 U.S.C. 208(b) waivers.

40.2 Cross-reference to Standards of Ethical
Conduct for Employees of the Executive
Branch.

40.3 Cross-reference to Financial Disclo-
sure, Qualified Trusts, and Certificates of
Divestiture for Executive Branch Em-
ployees.

40.4 Cross-reference to Limitations on Out-
side Employment and Prohibition of
Honoraria; Confidential Reporting of
Payments to Charities in Lieu of Hono-
raria.

40.5 Cross-reference to Regulations Con-
cerning Post-Employment Conflict of In-
terest.

40.6 Cross-reference to Office of Govern-
ment Ethics and Executive Agency Eth-
ics Program Responsibilities.

40.7 Cross-reference to Post-Employment
Conflict of Interest Restrictions.

AUTHORITY: 5 U.S.C. 7301.

SOURCE: 58 FR 47624, Sept. 10, 1993, unless
otherwise noted.

§40.1 18 U.S.C. 208(b) waivers.

Under 18 U.S.C. 208(b) categories of fi-
nancial interests may be made non-dis-
qualifying for purposes of 18 U.S.C.
208(a) by a general regulation published
in the FEDERAL REGISTER. Shares of a
widely held, diversified mutual fund or
regulated investment company have
been exempted by a general regulation
as being too remote or inconsequential
to affect the integrity of Government
personnel.

840.2 Cross-reference to Standards of
Ethical Conduct for Employees of
the Executive Branch.

DoD employees should refer to the
Office of Government Ethics (OGE) reg-
ulation, Standards of Ethical Conduct
for Employees of the Executive Branch,
5 CFR part 2635, and the Department of
Defense (DoD) regulation that supple-
ments the OGE regulation, 5 CFR
3601.101, for standards of conduct provi-
sions, including standards for gifts
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from outside sources, gifts between em-
ployees, conflicting financial interests,
impartiality in performing official du-
ties, seeking other employment, mis-
use of position, and outside activities.

8§40.3 Cross-reference to Financial Dis-
closure, Qualified Trusts, and Cer-
tificates of Divestiture for Execu-
tive Branch Employees.

DoD employees should refer to the
OGE regulation, Financial Disclosure,
Qualified Trusts, and Certificates of
Divestiture for Executive Branch Em-
ployees, 5 CFR part 2634, for financial
disclosure provisions.

8§40.4 Cross-reference to Limitations
on Outside Employment and Prohi-
bition of Honoraria; Confidential
Reporting of Payments to Charities
in Lieu of Honoraria.

DoD employees should refer to the
OGE regulation, Limitations on Out-
side Employment and Prohibition of
Honoraria; Confidential Reporting of
Payments to Charities in Lieu of Hono-
raria, 5 CFR part 2636, for provisions on
outside employment and honoraria.

8§40.5 Cross-reference to Regulations
Concerning Post-Employment Con-
flict of Interest.

DoD employees and former DoD em-
ployees should refer to the OGE regula-
tion, Regulations Concerning Post-Em-
ployment Conflict of Interest, 5 CFR
part 2637, for provisions on post-em-
ployment applicable to those who left
DoD employment prior to January 1,
1991.

840.6 Cross-reference to Office of Gov-
ernment Ethics and Executive
Agency Ethics Program Respon-
sibilities.

DoD employees should refer to the
OGE regulation, Office of Government
Ethics and Executive Agency Ethics
Program Responsibilities, 5 CFR part
2638, for provisions establishing execu-
tive branch ethics programs, including
ethics training programs.
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840.7 Cross-reference to Post-Employ-
ment Conflict of Interest Restric-
tions.

DoD employees and former DoD em-
ployees should refer the to OGE regula-
tion, Post-Employment Conflict of In-
terest Restrictions, 5 CFR part 2641, for
provisions on post-employment appli-
cable to those who left DoD employ-
ment on or after January 1, 1991.

PART 40a—DEFENSE CONTRACT-
ING: REPORTING PROCEDURES
ON DEFENSE RELATED EMPLOY-
MENT

AUTHORITY: 10 U.S.C. 2397

SOURCE: 61 FR 16704, Apr. 17, 1996, unless
otherwise noted.

40a.1 Department of Defense contrac-
tors receiving awards of $10 million
or more.

FISCAL YEAR 1995

ACS Construction Co. of Mississippi

AG Marketing Inc.

AIL Systems Inc.

AAI Corp.

AAR Manufacturing Inc.

ABB Environmental Services

ABB Services Inc.

ABU Dhabi National Oil Co.

AEL Industries Inc.

AM General Corp.

ARC Professional Services Group

ASI Systems International

AT&T Communications, Inc.

AT&T Corp.

AT&T Global
Co.

ATG Inc.

Abacus Technology Corp.

Abbyss Oil Co., Inc.

Actus Corp/Sundt, JV

Adler & Stern (1968), Ltd.

Adminastar Inc.

Advanced Electronic Co., Ltd.

Advance, Inc.

Advanced Communications Systems

Advanced Engineering & Technology

Advanced Integrated Technology Inc.

Advanced Marine Enterprises

Advanced Resource Technologies

Advanced Testing Technologies

Aepco, Inc.

Aerojet-General Corp.

Aeroquip Corp.

Aerospace Corp.

Information Solutions

75
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Agip SPA

Air Cruisers Co., Inc.

Ajax Navigation

Aksarben Foods, Inc.

Al Rashed & Al Orman Co.

Alcatel Network Systems, Inc.

Alfab Inc.

Alisud SPA

All Star Maintenance A Neveda Corp.

Alliant Techsystems, Inc.

Allied Petro, Inc.

Allied Research Corp.

AlliedSignal Technical Services

AlliedSignal, Inc.

Allison Engine Co., Inc.

Alpha Marine Services, Inc.

Altama Delta Corp.

Amerada Hess Corp.

American Apparel, Inc.

American Engineering Corp.

American Housing Technologies

American International Airways

American International Contrs

American Management Systems Inc.

American President Lines Ltd.

American Ship Building Co., Inc.

American Systems Corp.

Amerind, Inc.

Ametek, Inc.

Amoco Corp.

Amoco Energy Trading Corp.

Amtec Corp.

Anadac Inc.

Analysis & Technology, Inc.

Analytic Services, Inc.

Analytical Systems Engineering Corp.

Anderson-Tully Co.

Andrulis Research Corp.

Angelo, H. & Co., Inc.

Anixter, Inc.

Antares Development Corp.

Applications Generales D’Elect

Applied Data Technology, Inc.

Applied Measurement Systems

Applied Ordnance Technology

Applied Research Associates, Inc.

Aquidneck Management Association,
Ltd.

Arango Construction Co.

Arcadia Refining & Marketing

Arctic Slope Regional Corp.

Arinc Inc.

Arinc Research Corp.

Arist Corporation Inc.

Arnold Truman Co.

Artro Contracting Inc.

Ashland Inc.

Assurance Technology Corp.

Atkins, Claude E. Enterprises
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Atlantic Research Corp.
Atlantic Richfield Co.

Autec Range Services

Avco Corp.

Avondale Industries, Inc.
BBA Equity Inc.

BBDO Worldwide Inc.

BDM Federal Inc.

BDM International, Inc.
BHP Petroleum International PT
BOC Group Inc A Delaware Corp
BP Chemicals Inc.

BP Exploration & Oil Inc.
BTG Inc.

BTG Technology Systems, Inc.
Babcock & Wilcox Co., The
Bachmann Construction, Inc.
Baker Michael Corp.

Baker Support Services, Inc.
Balfour Beatty Inc.

Ball Corp.

Baltimore Gas & Electric Co.
Bank of New York Co., Inc.
Barber-Colman Co. (Del)
Bates Worldwide (Delaware)
Bath Iron Works Corp.
Battelle Memorial Institute
Bay Tankers, Inc.

Bean, D D & Sons Co.

Bean, C.F. Corp.

Bechtel Corp.

Bechtel Environmental Inc.

Bell Atlantic Network Services, Inc.

Bell Atlantic Maryland, Inc.

Bell Atlantic-Virginia Inc.

Bell BCI Co.

Bell Corporation of Rochester
Bell Helicopter Textron, Inc.
Belleville Shoe Manufacturing, Co.
Beneco Enterprises, Inc.

Beretta USA Corp.

Bergen Brunswig Corp.

Bergen Brunswig Drug Co.
Berliner Elektro Holding Aktie
Betac Corp.

Bethlehem Steel Corp.

Big Bear Oil Co., Inc.

Black & Veatch

Blake Construction Co., Inc.
Boeing Aerospace Operations
Boeing Company, The

Boeing Sikorsky Aircraft Support
Boeing Skrsky Comanche Team JV
Boland, David, Inc.

Bollinger Shipyard Inc.

Bolt Beranek & Newman, Inc.
Bombardier International BV
Booz Allen & Hamilton, Inc.

Boro Developers Inc.
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Bozell Jacobs Kenyon Eckhardt Inc.
Braswell Services Group Inc.
Brickle, Hyman & Son Inc.

British Aerospace Dynamics Div
Brown & Root Services Corp.
Brown & Williamson Tobacco Corp.
Brown, Dayton T., Inc.

Browning Construction Co.
Brunswick Corp.

Buckner & Moore, Inc.

Bulova Corp.

Burlington Industries, Inc.

Burns & McDonnell Inc.

Butt Construction Co., Inc.

Byler, W T Co., Inc.

CDM Federal Programs Corp.

CACI, Inc.
CAE (US) Inc.
CAS, Inc.

CBC Enterprises, Inc.

CBI Na-Con, Inc.

CFM International Inc.

CH2M Hill Companies, Ltd.

CIA Espanola De Petroleos SA
CIC Industries, Inc.

CMS Inc.

CNA Corp.

CSC Analytics Inc.

CTA Inc.

Caddell Construction Co., Inc.
Calibre Systems Inc.

California Microwave, Inc.
Calspan Advanced Tech Ctr.
Caltech Service Corp.

Caltex Petroleum Corp.

Camber Corp.

Campbell Soup Co.

Capco Inc.

Capital Health Services Inc.
Carnegie Mellon University
Carolina Power & Light Co.
Carothers Construction Inc.
Carter, J C Co., Inc.

Caterpillar Inc.

Celsius Invest AB

Centennial Contractors Enterprise
Centex Bateson Enterprises Inc.
Centex Construction Group Inc.
Centex-Rooney Enterprises, Inc.
Central Gulf Lines, Inc.

Ceridian Corp.

Cessna Aircraft Co.

Chamberlain Manufacturing Corp.
Chem-Nuclear Systems, Inc.
Chemical Waste Management Inc.
Chemins De Fer Nationaux Du Canada
Chevron USA, Inc.

Childers Construction Co.
Chromalloy American Corp.
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Chromalloy Gas Turbine Corp.
Chugoku Electric Power Co., Inc.

Cincinnati Bell Information Systems

Cincinnati Electronics Corp.
Coastal Corp.

Coastal Government Services
Colejon/Jones (JV)

Coleman Research Corp.

Colsa, Corp.

Coltec Industries Inc.

Colts Manufacturing Co., Inc.
Comarco, Inc.

Comil Compagnia ltaliana Lavor
Communications Products Inc.
Compania Espanola De Petroleos
Compex Corp.

Comptek Federal Systems, Inc.
Comptek Research, Inc.
Computer Associates International
Computer Data Systems Inc.
Computer Science Applications
Computer Sciences Corp.
Computer Sciences Raytheon (JV)
Computer Systems Development
Computer Systems International
Comsat Corp.

Conagra, Inc.

Concurrent Computer Corp.
Concurrent Technologies Corp.
Condor Systems Inc.

Conoco Inc.

Consolidated Foodservice
Consolidated Services, Inc.
Constar L.P.

Contel Federal Systems Inc.
Contrack International, Inc.
Contraves Inc.

Control Data Systems Inc.
Cordant Holdings Corp.
Corporation of Mercer University
Corporcion Immbiliaria Textil
Cortez 11l Service Corp.

Cosmo Oil Co., Ltd.

Cray Research, Inc.

Cree Research Inc.

Crowley American Transport, Inc.
Crowley Maritime Corp.

Cubic Corp.

Cubic Defense Systems Inc.
Cummins Engine Co., Inc.
Cutler-Hammer Inc.

Cyprus Amox Coal Co.

D&K Construction Co., Inc.

DME Corp.

Dames & Moore Inc.

Daniel Mann Johnson Mendenhall
Datron Inc.

Dawson Construction Co.

Day & Zimmerman, Inc.
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Day, SW Construction Corp.

Decision Systems Technologies

Del-Jen Inc.

Delaware Systems Engineering Man-
agement Co.

Delco Electronics Corp.

Denny, J.B., Co.

Detroit Diesel Corp.

Detyens Shipyards Inc.

Deutsche Bundespost

Deutsche Telekom Aktiengesells

Diagnostic/Retrieval Systems, Inc.

Diamond Shamrock Refining Market-
ing Co.

Digicon Corp.

Digital Equipment Corp.

Digital Systems Research, Inc.

Dillingham/A B B Susa JV

Dow Environmental Inc.

Dowty Group Plc

Draper, Charles Stark Lab Inc.

Dreadnought Marine, Inc.

Dual, Inc.

Dutra Construction Co., Inc.

Dynamic Science, Inc.

Dynamics Corporation of America

Dynamics Research Corp.

Dyncorp

Dyncorp/Dynair Corp.

Dynetics, Inc.

E-OIR Measurements Inc.

E-Systems, Inc.

EA Engineering & Science Technology

EC 111 3V

ECS Technologies, Inc.

EER Systems Corp.

EG&G, Inc.

EG&G Washington Analytical Services
Center

ESI Holding Inc.

Eagan McAllister Associates

Eagle Aviation Inc.

Earl Industries Inc.

Earth Technology Corp, USA

Eastern Canvas Products Inc.

Eastern Chemical Products

Eastern Computers Inc.

Eastern General Contractors

Eastern JBI Joint Venture

Eastman Chemical Co.

Eastman Kodak Co.

Ebasco Services, Inc.

Ecology & Environment, Inc.

Eldyne, Inc.

Electro-Methods Inc.

Electronic Data Systems Corp.

Electronic Warfare Associates

Electronics & Space Corp.

Electrospace Systems, Inc.
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Elinpa Elektrik

Ellis-Don Construction Ltd.

Engineered Support Systems

Engineering & Professional Services

Ensafe/Allen & Hoshall

Ensco, Inc.

Entwistle Co., The

Envirocare of Utah Inc.

Environmental Chemical Corp.

Environmental Research Institute of
Michigan

Environmental Science & Engineering

Environmental Technologies Group

Enzian Technology Inc.

Epoch Engineering Inc.

Equa Industries, Inc.

Ericsson Inc.

Esterline Technologies Corp.

Exide Electronics Group, Inc.

Exxon Corp.

F & M Manufacturing, Inc.

FKW, Inc.

FMC Corp.

FMS Corp.

FN Moteurs SA

FRC International Inc.

Fairchild Aircraft, Inc.

Fairchild Industrial Inc.

Fairchild Space & Def Corp.

Federal Data Corp.

Federal Express Corp.

Federal Prison Industries

Federal Republic of Germany

Ferguson-Williams Inc.

Ficon Corp.

Figgie International Inc.

Finney Co., The

Firan USA, Corp.

First Aviation Services, Inc.

Firth Construction Co., Inc.

Fitzpatrick & Associates Inc.

Fletcher General, Inc.

Flightsafety International

Flintco Companies, Inc., The

Flir Systems Inc.

Florida Power & Light Co.

Fluor Corp.

Force 3 Inc.

Ford, H.J. Associates, Inc.

Foss Maritime Co.

Foster Wheeler USA Corp.

Foster-Miller Inc.

Four Seasons Environmental

Freedom Forge Corp.

Frequency Sources Inc.

Frito Lay, Inc.

Frontier Engineering, Inc.

Fru-Con Construction Corp.

Fuentez Systems Concepts Inc.
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Fugro Consultants International

GDE Systems Inc.

GE American Communications

GEC Inc.

GEC Marconi Electric System Corp.

GTE Corp.

GTE Government Systems Corp.

Galaxy Scientific Corp.

Gaskins, L.C. Construction Co.

General Atomics

General Dynamics Corp.

General Dynamics Land Systems

General Electric Co.

General Engineering Corp.

General Foods Corp.

General Mills, Inc.

General Motors Corp.

General Physics Corp.

General Research Corp.

General Scientific Corp.

Gentex Corp.

Geo-Centers Inc.

Geo-Marine Inc.

Georgia Technology Research Corp.

Giant Industries Inc.

Gibbs & Cox Inc.

Gibraltar, P.R. Inc.

Gichner Systems Group Inc.

Gilbert Associates Inc.

Godot Enterprises Inc.

Gold Line Refining, Ltd.

Golden Manufacturing Co., Inc.

Goodrich, B.F. Co., The

Goodyear Tire & Rubber Co., The

Government Systems, Inc.

Government Technology Services

Granite Construction Co.

Great Lakes Dredge & Dock Corp.

Greenland Contractors I/S

Greenwich Air Services Inc.

Greg Construction Co.

Grimberg, John C. Co., Inc.

Group Technologies Corp.

Grumman Aerospace Corp.

Grumman Corp.

Grumman Data Systems Corp.

Grunley Construction Co., Inc.

Gulf Coast Trailing Co.

Halifax Engineering, Inc.

Halliburton Nus Corp.

Harbert Bill International
tion

Harbert International, Inc.

Hardaway Co., Inc.

Hardaway Lawson Associates Inc.

Harper Construction Co.

Harper-Nielsen Construction Co.

Harris Corp.

Harsco Corp.

Construc-
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Harvard Industries Inc.
Hawaiian Electric Co., Inc.
Hazeltine Corp.

Head, Inc.

Healthstaffers, Inc.

Heavy Constructors Inc.
Henderson, Jospeh J. & Son Inc.
Hensel Phelps Construction Co.
Hercules, Inc.

Hermes Consolidated, Inc.
Heroux Inc.

Hewett-Kier Construction Inc.
Kewlett-Packard Co.

High Technology Solutions
Holly Corp.

Honeywell, Inc.

Honolulu Shipyard Inc.

Hooks, Mike, Inc.

Horizons Technology, Inc.
Houston Associates Inc.
Howden Group America Inc.
Hughes Aircraft Co.

Hughes Associates, Inc.

Hughes Electronics Corp.
Hughes Missile Systems Co.
Hughes Training Inc.

Human Factors Applications
Hunt Building Corp.
Hunt-Wesson Inc.

Hutchinson Contracting Co.
Hydro-Mill Co.

Hyman George Construction Co.
I-Net, Inc.

IBP Inc.

ICI Americas Inc.

IDB Communications Group Inc.
IIDA, T Contracting Ltd.

IIT Research Institute

IMCO General Construction
IMO Industries Inc.

INCA Construction Co., Inc.
IRISS Co.

ISX Corp.

IT Corp.

ITT Corp.

ITT Federal Services Corp.

ITT Federal Services International
Ideker Inc.

llex Systems Inc.

Industrial Acoustics Co., Inc.
Industrial Data Link Corp.
Information Network Systems
Information Spectrum, Inc.
Information Technology Solutions
Infotec Development, Inc.
Innovative Logistics Techniques
Innovative Technologies Corp.
Institute for Defense Analyses
Integrated Systems Analysts
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Inter-National Research Institute

Intergraph Corp.

Intermarine, USA

Intermec Corp.

Intermetrics, Inc.

International Bridge Corp.

International Business Machines Corp.

International Data Products

International Terminal Operation Co.

International Computers Tele-
communication

Interop (JV)

Interstate Electronics Corp.

J&E Associates, Inc.

J&J Maintenance, Inc.

J A J Holding Corp.

JSA Healthcare Corp.

JWK International Corp.

Jacobs Engineering Group, Inc.

James, T.L. & Co., Inc.

Jaycor

Jersey Central Power & Light Co.

Johns Hopkins University

Johnson Controls World Services Inc.

Johnson Controls Inc.

Johnson, Al Construction Co.

Jones, J.A. Construction Co.

Jones, J.A. Inc.

K&F Industries, Inc.

K&M Maintenance Services

KDI Corp.

KG Bominflot Bunkergesellschaf

KPMG Peat Marwick LLP

Kaiser Aerospace & Electronics Corp.

Kaiser Engineers International

Kaman Corp.

Kaman Diversified Technology Corp.

Kaman Sciences Corp.

Kay & Associates, Inc.

Kearfott Guidance Navigation Corp.

Keco Industries, Inc.

Keller Construction Co., Inc.

Kellogg Sales Co.

Kidde Industries Inc.

Kiewit Pacific Co.

Kilgallon Construction Co.

Kimberly-Clark Corp.

Kirlin, John J.

Klee KG/Ske Maintenance/Klee E

Klewin, C.R., Inc.

Koch Refining Co., Inc.

Kohly Construction Inc.

Kollmorgen Corp.

Korea Electric Power Corp.

Kovatch Mobile Equipment Corp.

Kraft Foods Inc.

Krause P C & Associates Inc.

Kremp Lumber Co.

Kuk Dong Construction Co., Ltd.
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Kuwait National Petroleum Co., K
Kyushu Electric Power Co., Inc.
L B M Inc.

LTV Aerospace & Defense, Co.
Laguna Industries, Inc.

Laidlaw Environmental Services
Lake Shore, Inc.

Lane Construction Corp.
Lanthier, R.J. Co., Inc.

Law Environmental, Inc.

Leland Electrosystems, Inc.
Libby Corporation

Light Helicopter Turbine Engine Co.

Little, Arthur D. Inc.
Litton Industries, Inc.
Litton Systems, Inc.
Lloyd-Lamont Design Inc.
Lobar, Inc.

Lockheed Corp.

Lockheed Engineering & Sciences Co.

Lokheed Martin Corp.

Lockheed Missiles & Space Co.
Lockheed Sanders, Inc.

Locot, Inc.

Logicon, Inc.

Logicon R & D Associates
Logistics Services International
Logistics Management Institute
Loral Aerospace Corp.

Loral Corp.

Loral Defense Systems Corp.
Loral Electro-Optical Systems
Loral Fairchild Corp.

Loral Federal Systems Co.
Loral Systems Co.

Loral Vought Systems Corp.
Loral/Rolm Mil-Spec Corp.
Lorall Aeronutronic

Lord Corp.

Louisiana Land Exploration, The
Lovering Johnson Inc.

Lucas Industries, Inc.

Lucky Goldstar International C.
Luhr Brothers, Inc.

Lykes Bros. Steamship Co., Inc.
MDP Construction Inc.

MVP Joint Venture

MW Builders Inc.

MAR, Inc.

MCC Construction Corp.

MCI International Inc.

MCI Telecommunications Corp.
MEI Holdings, Inc.

MEI Technology Corp.
MacGregor (USA) Inc.

Maden Technology Consulting, Inc.

Maersk Inc.
Maersk Line, Ltd.
Magnavox Electronic Systems Co.
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Malcolm Pirnie Inc.

Management Consulting & Research

Management Consulting Inc.

Manson Construction & Engineering
Co.

Mansour General Dynamics, Ltd.

Mantech International Corp.

Mantech Systems Engineering

Manufacturing Technology, Inc.

Marine Investment Co of Del

Marisco Ltd.

Mark Diversified Inc.

Martin Marietta Corp.

Martin Marietta Services, Inc.

Martin Marietta Technologies

Martin-Baker Aircraft Co., Ltd.

Marvin Engineering Co., Inc.

Mason Hanger-Silas Mason Co., WV

Mason Technologies Inc.

Massachusetts Institute of Technology

Massachusetts University of

Maxwell Laboratories, Inc.

Mayer Oscar Foods Corp.

McDonnell Douglas Coml Delta

McDonnell Douglas Corporation

McDonnell Douglas Finance Corp.

McDonnell Douglas Helicopter Co.

McKesson Corporation (Maryland)

McKnight Construction Co., Inc.

McLaughlin Research Corp.

McRae Industries Inc.

Meredith W.B. Il., Inc.

Metcalf & Eddy, Inc.

Metric Systems Corporation

Metro Machine Corp.

Metroplex Corp.

Metters Industries, Inc.

Mevatec Corp.

Michelin Corp.

Micro Star Co., Inc.

Mid Eastern Builders

Midco Construction Corp.

Middleton Aerospace Corp.

Midsco, Inc.

Milcom Systems Corp.

Mills Manufacturing Corp.

Miltope Group, Inc.

Mine Safety Appliances Co.

Minnesota Mining & Manufacturing Co.

Mission Research Corp.

Mitre Corp.

Mobile Oil Corp.

Modern Technologies Corp.

Monarch Construction Co.

Montgomery Watson Americas

Moog, Inc.

Morrison Knudsen Corp., Del Corp.

Morrison Knudsen Corp., Ohio Corp.

Mortenson, M.A., Co.
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Motor Oils Hellas Corinth Refinery

Motorola Communications & Elec-
tronics, Inc.

Motorola, Inc.

Munro & Co., Inc.

Mystech Associates Inc.

NAI Technologies Inc.

NACCO Materials Handling Group

NASSCO Holdings Inc.

NCI Information Systems Inc.

Nabisco Holdings Corp.

Natco Limited Partnership

Nation, Inc.

National Academy of Sciences, USA

National Beef Packing Co., LP

National Defense Co., LLC

National Technologies Associates

Nato Maintenance & Supply Agency

Navcom Defense Electronics

Needham Inc.

Neosho, Inc.

Network Equipment Technologies, Inc.

New Mexico, State of

Newimar, S.A.

Newport News Shipbuilding & Drydock
Co.

Nichols Research Corp.

Nippon Qil Co., Ltd.

Norfolk Dredging Co.

Norfolk Ship Repair Inc.

Norfolk Shipbuilding & DryDock Corp.

North American Mechanical Services

North Carolina Department Human Re-
sources

North Florida Shipyards, Inc.

Northeast Construction Co.

Northern Telecom, Ltd.

Northrop Grumman Corp.

Northrop Worldwide Aircraft Services

Nova Group, Inc.

O’Gar-Hess Esnhrdt Armring Co.

OHM Remediation Services Corp.

OMI Corp.

OTC Tracor Aerospace, Inc.

OTC Tracor Applied Sciences

Oasis Aviation, Inc.

Ocean Shipholdings, Inc.

Oceaneering International Inc.

Oderbrecht SA

Ogden Allied Services GMBH

Ogden Environmental & Energy Serv-
ices Co.

Ogden Technology Services Corp.

Okinawa City Waterworks

Okinawa Electric Power Co., Inc.

Oklahoma State University

Olin Corp.

Operational Technologies Corp.

Orbital Sciences Corp.
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Oregon Iron Works, Inc.

Osborne Construction Co.

Oshkosh Truck Corp.

Otis Elevator Co.

Owl International, Inc.

PRB Associates Inc.

PW Construction, Inc.

PHP Healthcare Corp.

PRC Environmental Management, Inc.

PRC, Inc.

Pacer Systems, Inc.

Pacific Architects & Engineers, Inc.

Pacific Ship Repair & Fabrication

Pacific Sierra Research Corp.

Pacific Telecom, Inc.

Pacifica Services, Inc.

Pacificorp Financial Services, Inc.

Paramount Petroleum Corp.

Park Construction Co.

Parker Hannifin Corp.

Parsons Engineering—Science

Parsons, Ralph M., Co., The

Patrol Ofisi A S Genel Mud

Pearse, Jack F.

Pease Construction Inc.

Pemco Aeroplex, Inc.

Pence, Howard W., Inc.

Pennsylvania State University Inc.

Pepsi-Cola Metro Btlg Co., Inc.

Perrow, Wade Construction Inc.

Peterson Builders, Inc.

Petro Star Inc.

Phibro Energy USA, Inc.

Philip Morris, Inc.

Phoenix Air Group, Inc.

Physics International Co.

Pilkington PLC

Pine Bluff Sand & Gravel Co.

Pioneer U.A.V., Inc.

Piqunig Management Corp.

Pizzagalli Construction Co.

Planning Systems, Inc.

Pneumo Abex Corp.

Post Telephone & Telegraph Ministry

Power Conversion Inc.

Praxair Inc.

Pride Companies LP

Pride Industries Inc.

Proctor & Gamble Co., The

Proctor & Gamble Distributing Co.,
The

Propper International Inc.

Pueblo of Lagunda

Pulau Electronics Corp.

Pulsar Data Systems, Inc.

QED Systems Inc.

Quaker Oats Co., The

Quality Research Inc.

Questech Service Co.
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Questech, Inc.

Quintron Corp.

R&D Maintenance Services

RJO Enterprises, Inc.

RWE-DEA Aktiengesellschaft Fue

Racal Communications, Inc.

Radian Corp.

Radian Inc.

Rafael U.S.A.

Rail Co.

Ram Systems GMBH

Rand Corp.

Raytheon Aircraft Corp.

Raytheon Co.

Raytheon Engineers & Constructions

Raytheon Service Co.

Reflectone, Inc.

Reliable Mechanical Inc.

Research & Development Labs

Research Analysis & Maintenance

Reynolds, R.J., Co.

Richards, R.P., Inc.

Robbins-Gioia, Inc.

Rockwell International Corp.

Roe Enterprises Inc.

Roh Inc.

Rolls Royce PLC

Rooney Brothers Co.

Rosenblatt, M. & Son, Inc.

Roxco, Ltd.

Royal Maid Association for the Blind

Ruff, Thomas W. & Co.

Rust Engineering & Construction

Rust Environment & Infrastructure

Rutter-Rex, J.H., MFG. Co., Inc.

Ryan Co., Inc.

SFA, Inc.

SAAB Training Systems

SCI Technology, Inc.

SKF USA, Inc.

SRA International Inc.

SRI International

SRS Technologies, Inc.

SSI Services, Inc.

STM Joint Venture

Sabreliner Corp.

Saco Defense, Inc.

Sacramento Coca-Cola Bottling Inc.

San Francisco Drydock, Inc.

Sanders Engineering Co., Inc.

Saudi Operations & Maintenance Co.

Sauer Inc.

Schafer, W.J. Associates Inc.

Science Applications International
Corp.

Scientific Research Corp.

Sea Crest Construction Corp.

Sea Land Service, Inc.

Seaward Marine Services Inc.
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Sechan Electronics, Inc.

Selco, Inc.

Selecttech Services Corp.

Selmon Enterprises, Inc.

Semcor, Inc.

Sencom Corp.

Sentel Corp.

Sequa Corp.

Serv-Air Inc.

Service Engineering Industries

Sevenson Environmental Services, Inc.

Sharp, George G., Inc.

Shell Oil Co.

Shell Petroleum Co., Ltd, The

Sherikon, Inc.

Shin Cheon Co., Ltd.

Shinil Engineering Co. Ltd Choo

Siemens Aktiengesellschaft

Sierra Nevada Corp.

Sierra Technologies Inc.

Silicon Graphics Inc.

Silverton Construction Co.

Simtec Inc.

Slana Energy

Smiths Industries Aerospace Defense
Systems

Smiths Industries PLC

Snap Contracting Corp.

So-Pak-Co Inc.

Societe Herstalienne Pour LA F

Sollitt, George Constr Co., The

Soltek of San Diego

Sonalysts, Inc.

Source Diversified Inc.

South Carolina Research Authority

Southeastern Public Service Authority

Southern Air Transport, Inc.

Southfork Systems, Inc.

Southwest Airport Services

Southwest Marine, Inc.

Southwest Mobile Systems Corp.

Southwest Research Institute

Southwestern Bell Telephone Co.

Space & Sensors Associates

Space Applications Corp.

Space Industries International

Sparta, Inc.

Sparton Electronics Florida, Inc.

Spaw Glass Holding Corp.

Specialty Group Inc.

Speedy Food Service, Inc.

Sperry Marine Inc.

Sprint Communications Co. Ltd. Part-
nership

Ssangyong Oil Refining Co., Ltd.

Stackpole Corp.

Standard Oil Co., The

Stanford Telecommunications

Sterling Software Inc.
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Stevedoring Services of America

Stewart & Stevenson Services, Inc

Storage Technology Corp.

Strong, Bill Enterprises, Inc.

Suburban Grading & Utility

Suffork Construction Co.

Sumaria Systems, Inc.

Summa Technology, Inc.

Sun Company, Inc.

Sun Microsystems Federal Inc.

Sun Microsystems Inc.

Sundstrand Corp.

Sundt Corp.

Sunkyong, Ltd.

Sunrise Balancing Group

Support Systems Associates

Supreme Beef Processors, Inc.

Sverdrup Civil Inc.

Sverdrup Technology Inc.

Swank Enterprises

Swinerton & Walberg Co.

Sylvest Management System

Synectics Corp.

Synoptic Systems Corp.

Syscon Corp.

Sysorex Information Systems

System Planning Corp.

System Resources Corp.

Systems Control Technology

Systems Engineering Solutions

Systems Engineering Energy & Man-
agement Association Inc.

Systems Integration & Research

Sytex Inc.

T Bear Consolidated Companies

T I/Martin Javeling JV

TASC Inc.
TDS Inc.
TRW, Inc.

Talley Defense Systems, Inc.

Talley Manufacturing & Technology
Inc.

Tec-Masters, Inc.

Techcon Inc.

Techmatics, Inc.

Technical & Management Services
Corp.

Technical Product Group Inc.

Technology Management & Analysis
Corp.

Technology Service Corp.

Tecolote Research, Inc.

Tecom, Inc.

Telecommunication Systems

Teleconsult, Inc.

Teledyne, Inc.

Teledyne Industries Inc.

Telephonics Corp.

Telos Corp.
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Tennessee Apparel Corp.

Tennier Industries Inc.

Tetra Tech, Inc.

Texas Instruments Inc.

Texas Utilities Co.
Texas—Capital Contractors Inc.
Texcom, Inc.

Textron Inc.

Therm, Inc.

Thermotrex Corp.

Thiokol Corp.

Thompson, J Walker Co.

Tiburon Systems, Inc.

Timeplex Federal Systems Inc.
Titan Corp., The

Todd Shipyards Corp.

Tohoku Electric Power Co., Inc.
Tokyo Electric Power Co., Inc.
Tootsie Roll Industries, Inc.
Tower Air, Inc.

Tracor Applied Sciences Inc.
Tracor, Inc.

Trafalgar House PLC

Tramp Group Ltd.

Trandes Corp.

Trans-tec Services, Inc.
Translant, Inc.

Trataros Construction Inc.
Tri-Cor Industries, Inc.
Tri-State Design Construction, Inc.
Trimble Navigation Limited
Trinity Marine Group

Troy Systems Inc.

Turner Construction Co.

Tybrin Corp.

U.S. Electrodynamics Inc.

U.S. Hardware Supply Inc.

U.S. Oil & Refining Co.

UES Inc.

UNC Holdings, Inc.

URS Consultants Inc. (Del)
Unidyne Corp.

Unified Industries, Inc.

Unisys Corp,

Unisys Corporations Government
United Defense LP

United International Engineering
United Native American Telecom
United States Tobacco Co.
United Technologies Corp.
Universal Systems & Technology
Universal Systems Inc.

Universal Technical Resource Services
University of California
University of Dayton, Inc.
University of Illinois

University of Southern California
University of Texas at Austin
University of Texas at Arlington
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Urban General Contractors, Inc.

User Technology Associates

Utah State University

VSE Corp.

Valenzuela Engineering Inc.

Van Ommeren Nederland BV

Vanguard Research, Inc.

Varian Associates, Inc.

Varo, Inc.

Vector Microwave Research Corp.

Vector Research Co., Inc.

Veda, Inc.

Veda International Inc.

Versar, Inc.

Vickers America Holdings Inc.

Vickers Inc.

Vinnell Corp.

Virtexco Corp.

Vitro Corp.

Vitro Services Corp.

Vitronics Inc.

Vought Aircraft Co.

Vredenburg, R.M. & Co.

Wallenius Ferry AB

Wang Federal, Inc.

Warehouses Services Agency SARL

Washington Beef, Inc.

Washington, University of

Waterman Steamship Corp.

Webb Electric Co. of Fla.

Weeks Marine, Inc.

Wellco Enterprises

West Coast Contractors of Nev.

Westar Corp.

Westinghouse Elect Sys Venture

Westinghouse Electric Corp.

Westinghouse Norden Systems

Weston, Roy F., Inc.

Whitesell-Green Inc.

Whiting-Turner Contracting Co., Inc.

Whittaker Corp.

Williams International Corp.

Wisconsin Physicians Service
ance

Wolverine World Wide, Inc.

Woodward Governor Co.

Woodward-Clyde Consultants

Worldcorp, Inc.

Wyle Laboratories

Xenotechnix Inc.

Xerox Corp.

Xontech Inc.

Yokosuka City Water Works Bureau

York International Corp.

Yonkers Contracting Co. Inc.

Zenith Data Systems Corp Del.

Insur-
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PART 41—ENLISTED
ADMINISTRATIVE SEPARATIONS

Sec.

41.1 Purpose.
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41.5 Effective date and implementation.

41.6 Definitions.

APPENDIX A TO PART 41—STANDARDS AND
PROCEDURES

AUTHORITY: 10 U.S.C. 1162, 1163, 1169, 1170,
1172, and 1173.

SOURCE: 47 FR 10174, Mar. 9, 1982, unless
otherwise noted.

§41.1 Purpose.

This part establishes policies, stand-
ards, and procedures governing the ad-
ministrative separation of enlisted
members from the Military Services.

§41.2 Applicability and scope.

The provisions of this part apply to
Office of the Secretary of Defense and
the Military Departments (including
their reserve components). The term
“Military Services,” as used herein, re-
fers to the Army, Navy, Air Force and
Marine Corps.

§41.3 Policy.

(a) It is the policy of the Department
of Defense to promote the readiness of
the Military Services by maintaining
high standards of conduct and perform-
ance. Separation policy promotes the
readiness of the Military Services by
providing an orderly means to:

(1) Ensure that the Military Services
are served by individuals capable of
meeting required standards of duty
performance and discipline;

(2) Maintain standards of perform-
ance and conduct through character-
ization of service in a system that em-
phasizes the importance of honorable
service;

(3) Achieve authorized force
and grade distributions; and

(4) Provide for the orderly adminis-
trative separation of enlisted personnel
in a variety of circumstances.

(b) DoD separation policy is designed
to strengthen the concept that mili-
tary service is a calling different from
any civilian occupation.

levels
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(1) The acquisition of military status,
whether through enlistment or induc-
tion, involves a commitment to the
United States, the service, and one’s
fellow citizens and servicemembers to
complete successfully a period of obli-
gated service. Early separation for fail-
ure to meet required standards of per-
formance or discipline represents a
failure to fulfill that commitment.

(2) Millions of Americans from di-
verse backgrounds and with a wide va-
riety of aptitudes and attitudes upon
entering military service have served
successfully in the armed forces. It is
the policy of the Department of De-
fense to provide servicemembers with
the training, motivation, and profes-
sional leadership that inspires the dedi-
cated enlisted member to emulate his
or her predecessors and peers in meet-
ing required standards of performance
and discipline.

(3) The Military Services make a sub-
stantial investment in training, time,
equipment, and related expenses when
persons are enlisted or inducted into
military service. Separation prior to
completion of an obligated period of
service is wasteful because it results in
loss of this investment and generates a
requirement for increased accession.
Consequently, attrition is an issue of
significant concern at all levels of re-
sponsibility within the armed forces.
Reasonable efforts should be made to
identify enlisted members who exhibit
a likelihood for early separation, and
to improve their chances for retention
through counseling, retraining, and re-
habilitation prior to initiation of sepa-
ration proceedings. Enlisted members
who do not demonstrate potential for
further military service should be sepa-
rated in order to avoid the high costs
in terms of pay, administrative efforts,
degradation of morale, and substandard
mission performance that are associ-
ated with retention of enlisted mem-
bers who do not conform to required
standards of discipline and perform-
ance despite efforts at counseling, re-
training, or rehabilitation.

(c) Standards and procedures for im-
plementation of these policies are set
forth in appendix A to this part.

85

§41.4

8§41.4 Responsibilities.

(a) The Secretaries of the Military De-
partments shall prescribe implementing
documents to ensure that the policies,
standards, and procedures set forth in
this part are administered in a manner
that provides consistency in separation
policy to the extent practicable in a
system that is based on command dis-
cretion. The implementing documents
also shall address the following mat-
ters:

(1) Processing goals. The Secretary
concerned shall establish processing
time goals for the types of administra-
tive separations authorized by this
part. Such goals shall be designed to
further the efficient administration of
the armed forces and shall be measured
from the date of notification to the
date of separation. Normally such
goals should not exceed 15 working
days for the Notification Procedure
(part 3, section B., appendix A) and 50
working days for the Administrative
Board Procedure (part 3, section C., ap-
pendix A) Goals for shorter processing
times are encouraged, particularly for
cases in which expeditious action is
likely. Variations may be established
for complex cases or cases in which the
Separation Authority is not located on
the same facility as the respondent.
The goals, and a program for monitor-
ing effectiveness, shall be set forth in
the implementing document of the
Military Department. Failure to proc-
ess an administrative separation with-
in the prescribed goal for processing
times shall not create a bar to separa-
tion or characterization.

(2) Periodic explanations. The Sec-
retary concerned shall prescribe appro-
priate internal procedures for periodic
explanation to enlisted members of the
types of separations, the basis for their
issuance, the possible effects of various
actions upon reenlistment, civilian em-
ployment, veterans’ benefits, and relat-
ed matters, and the effects of 10 U.S.C.
977 and Pub. L. 97-66, concerning denial
of certain benefits to members who fail
to complete at least 2 years of an origi-
nal enlistment. Such explanation may
be provided in the form of a written
fact sheet or similar document. The
periodic explanation shall take place
at least each time the provisions of the
Uniform Code of Military Justice
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(UCMJ) are explained pursuant to Arti-
cle 137 of the UCMJ. The requirement
that the effects of the various types of
separations be explained to enlisted
members is a command responsibility,
not a procedural entitlement. Failure
on the part of the member to receive or
to understand such explanation does
not create a bar to separation or char-
acterization.

(3) Provision of information during sep-
aration processing. The Secretary con-
cerned shall ensure that information
concerning the purpose and authority
of the Discharge Review Board and the
Board for Correction of Military/Naval
Records, established under 10 U.S.C.
1552 and 1553 and 32 CFR part 70 (DoD
Directive 1332.28) is provided during the
separation processing of all members,
except when the separation is for the
purpose of an immediate reenlistment.
Specific counseling is required under 38
U.S.C. 3103(a) which states that a dis-
charge under other than honorable con-
ditions, resulting from a period of con-
tinuous, unauthorized absence of 180
days or more, is a conditional bar to
benefits administered by the Veterans
Administration, notwithstanding any
action by a Discharge Review Board.
The information required by this para-
graph should be provided in the form of
a written fact sheet or similar docu-
ment. Failure on the part of the mem-
ber to receive or to understand such ex-
planation does not create a bar to sepa-
ration or characterization.

(b) The Assistant Secretary of Defense
(Manpower, Reserve Affairs, and Logis-
tics) may modify or supplement the en-
closures to this Directive, and may del-
egate the authority to establish report-
ing requirements for the reasons for
separation (part 1, appendix A) to a
Deputy Assistant Secretary.

§41.5 Effective date and implementa-
tion.

(a) This part applies only to adminis-
trative separation proceedings initi-
ated on or after October 1, 1982.

(b) Part 41, effective December 29,
1976 shall continue to be used for ad-
ministrative separation proceedings
initiated on or before September 30,
1982.
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8§41.6 Definitions.

(a) Member. An enlisted member of a
Military Service.

(b) Discharge. Complete severance
from all military status gained by the
enlistment or induction concerned.

(c) Release from active duty. Termi-
nation of active duty status and trans-
fer or reversion to a reserve component
not on active duty, including transfer
to the Individual Ready Reserve (IRR).

(d) Separation. A general term which
includes discharge, release from active
duty, release from custody and control
of the armed forces, transfer to the
IRR, and similar changes in active or
reserve status.

(e) Military record. An individual’s
overall performance while a member of
a Military Service, including personal
conduct and performance of duty.

(f) Separation Authority. An official
authorized by the Secretary concerned
to take final action with respect to a
specified type of separation.

(g) Convening Authority. (1) The Sepa-
ration Authority or (2) a commanding
officer who has been authorized by the
Secretary concerned to process the
case except for final action and who
otherwise has the qualifications to act
as a Separation Authority.

(h) Respondent. A member of a Mili-
tary Service who has been notified that
action has been initiated to separate
the member.

(i) Entry level status. The first 180
days of continuous active military
service. For members of a reserve com-
ponent who have not completed 180
days of continuous active military
service and who are not on active duty,
entry level status begins upon enlist-
ment in a reserve component (includ-
ing a period of assignment to a delayed
entry program) and terminates 180
days after beginning an initial period
of entry level active duty training. For
purposes of characterization of service
or description of separation, the mem-
ber’s status is determined by the date
of notification as to the initiation of
separation proceedings.
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PART 1—REASONS FOR SEPARATION

A. Expiration of Service Obligation. 1. Basis.
A member may be separated upon expiration
of enlistment or fulfillment of service obliga-
tion. This includes separation authorized by
the Secretary concerned when the member is
within 30 days of the date of expiration of
term of service under the following cir-
cumstances:

a. The member is serving outside the con-
tinental United States (CONUS); or

b. The member is a resident of a State, ter-
ritory, or possession outside CONUS and is
serving outside the member’s State, terri-
tory, or possession of residence.

2. Characterization or description. Honorable,
unless:

a. An Entry Level Separation is required
under subsection C.3. of part 2;

b. Characterization of service as General
(under honorable conditions) is warranted
under section C. of part 2 on the basis of nu-
merical scores accumulated in a formal,
Service-wide rating system that evaluates
conduct and performance on a regular basis;
or

c. Another characterization is warranted
upon discharge from the IRR under section
E. of part 3.

B. Selected Changes in Service Obligations. 1.
Basis. A member may be separated for the
following reasons:
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a. General demobilization or reduction in
authorized strength.

b. Early separation of personnel under a
program established by the Secretary con-
cerned. A copy of the document authorizing
such program shall be forwarded to the As-
sistant Secretary of Defense (Manpower, Re-
serve Affairs, and Logistics (ASD(MRA&L))
on or before the date of implementation.

c. Acceptance of an active duty commis-
sion or appointment, or acceptance into a
program leading to such a commission or ap-
pointment in any branch of the Military
Services.

d. Immediate enlistment or reenlistment.

e. Interservice transfer of inactive reserves
in accordance with DoD Directive 1205.5.

2. Characterization or description. Honorable,
unless:

a. An Entry Level Separation is required
under section C. of part 2;

b. Characterization of service as General
(under honorable conditions) is warranted
under section C. of part 2 on the basis of nu-
merical scores accumulated in a formal,
service-wide rating system that evaluates
conduct and performance on a regular basis;
or

c. Another characterization is warranted
upon discharge from the IRR under section
E. of part 3.

C. Convenience of the Government. 1. Basis. A
member may be separated for convenience of
the government for the reasons set forth in
subsection C.4., below.

2. Characterization or description. Honorable,
unless:

a. An Entry Level Separation is required
under section C. of part 2; or

b. Characterization of service as General
(under honorable conditions) is warranted
under section C. of part 2.

3. Procedures. Procedural requirements
may be established by the Secretary con-
cerned, subject to procedures established in
subsection C.4., below. Prior to characteriza-
tion of service as General (under honorable
conditions), the member shall be notified of
the specific factors in the service record that
warrant such a characterization, and the No-
tification Procedure (section B. of part 3)
shall be used. Such notice and procedure is
not required, however, when characteriza-
tion of service as General (under honorable
conditions) is based upon numerical scores
accumulated in a formal, service-wide rating
system that evaluates conduct and perform-
ance on a regular basis.

4. Reasons. a. Early release to further edu-
cation. A member may be separated under
DoD Directive 1332.15 to attend a college,
university, vocational school, or technical
school.

b. Early release to accept public office. A
member may be separated to accept public
office only under circumstances authorized
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by the Military Department concerned and
consistent with DoD Directive 1344.10.

c. Dependency or hardship. (1) Upon request
of the member and concurrence of the gov-
ernment, separation may be directed when
genuine dependency or undue hardship exists
under the following circumstances:

(a) The hardship or dependency is not tem-
porary;

(b) Conditions have arisen or have been ag-
gravated to an excessive degree since entry
into the Service, and the member has made
every reasonable effort to remedy the situa-
tion;

(¢) The administrative separation will
eliminate or materially alleviate the condi-
tion; and

(d) There are no other means of alleviation
reasonably available.

(2) Undue hardship does not necessarily
exist solely because of altered present or ex-
pected income, family separation, or other
inconveniences normally incident to Mili-
tary Service.

d. Pregnancy or childbirth. A female mem-
ber may be separated on the basis of preg-
nancy or childbirth upon her request, unless
retention is determined to be in the best in-
terests of the service under section A. of part
2 and guidance established by the Military
Department concerned.

e. Parenthood. A member may be separated
by reason of parenthood if as a result thereof
it is determined under the guidance set forth
in section A. of part 2 that the member is un-
able satisfactorily to perform his or her du-
ties or is unavailable for worldwide assign-
ment or deployment. Prior to involuntary
separation under this provision, the Notifica-
tion Procedure (section B. of part 3) shall be
used. Separation processing may not be initi-
ated until the member has been counseled
formally concerning deficiencies and has
been afforded an opportunity to overcome
those deficiencies as reflected in appropriate
counseling or personnel records.

f. Conscientious objection. A member may be
separated if authorized under 32 CFR part 75
(DoD Directive 1300.6).

g. Surviving family member. A member may
be separated if authorized under 32 CFR part
52 (DoD Directive 1315.14).

h. Other designated physical or mental condi-
tions. (1) The Secretary concerned may au-
thorize separation on the basis of other des-
ignated physical or mental conditions, not
amounting to Disability (section D., below),
that potentially interfere with assignment
to or performance of duty under the guid-
ance set forth in section A. of part 2. Such
conditions may include but are not limited
to chronic seasickness or airsickness, enure-
sis, and personality disorder.!

1Personality disorders are described in the
Diagnostic and Statistical Manual (DSM-III)
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(2) Separation processing may not be initi-
ated until the member has been counseled
formally concerning deficiencies and has
been afforded an opportunity to overcome
those deficiencies as reflected in appropriate
counseling or personnel records.

(3) Separation on the basis of personality
disorder is authorized only if a diagnosis by
a psychiatrist or psychologist, completed in
accordance with procedures established by
the Military Department concerned, con-
cludes, that the disorder is so severe that the
member’s ability to function effectively in
the military environment is significantly
impaired.

(4) Separation for personality disorder is
not appropriate when separation is war-
ranted under sections A. through N. or sec-
tion P. of this part. For example, if separa-
tion is warranted on the basis of unsatisfac-
tory performance (section G.) or misconduct
(section K.), the member should not be sepa-
rated under this section regardless of the ex-
istence of a personality disorder.

(5) Nothing in this provision precludes sep-
aration of a member who has such a condi-
tion under any other basis set forth under
this section (Convenience of the Govern-
ment) or for any other reason authorized by
this part.

(6) Prior to involuntary separation under
this provision, the Notification Procedure
(section B. of part 3) shall be used.

(7) The reasons designated by the Sec-
retary concerned shall be separately re-
ported.

i. Additional grounds. The Secretary con-
cerned may provide additional grounds for
separation for the convenience of the govern-
ment. A copy of the document authorizing
such grounds shall be forwarded to the
ASD(MRA&L) on or before the date of imple-
mentation.

D. Disability. 1. Basis. A member may be
separated for disability under the provisions
of 10 U.S.C. chapter 61.

2. Characterization or description. Honorable,
unless:

a. An Entry Level Separation is required
under section C. of part 2; or

b. Characterization of service as General
(under honorable conditions) is warranted
under section C. of part 2.

3. Procedures. Procedural requirements for
separation may be established by the Mili-
tary Departments consistent with 10 U.S.C.
chapter 61. If separation is recommended, the
following requirements apply prior to char-
acterization of service as General (under
honorable conditions): the member shall be
notified of the specific factors in the service

of Mental Disorders, 3d Edition, Committee
on Nomenclature & Statistics, American
Psychiatric Association, Washington, DC,
1978.
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record that warrant such a characterization,
and the Notification Procedure (section B. of
part 3) shall be used. Such notice and proce-
dure is not required, however, when charac-
terization of service as General (under hon-
orable conditions) is based upon numerical
scores accumulated in a formal, service-wide
rating system that evaluates conduct and
performance on a regular basis.

E. Defective Enlistments and Inductions. 1.
Minority. a. Basis. (1) Under age 17. If a mem-
ber is under the age of 17, the enlistment of
the member is void, and the member shall be
separated.

(2) Age 17. A member shall be separated
under 10 U.S.C. 1170 in the following cir-
cumstances except when the member is re-
tained for the purpose of trial by court-mar-
tial:

(a) There is evidence satisfactory to the
Secretary concerned that the member is
under 18 years of age;

(b) The member enlisted without the writ-
ten consent of the member’s parent or guard-
ian; and

(c) An application for the member’s separa-
tion is submitted to the Secretary concerned
by the parent or guardian within 90 days of
the member’s enlistment.

b. Description of separation. A member sepa-
rated under subparagraph E.l.a.(1), above,
shall receive an order of release from the
custody and control of the armed forces (by
reason of void enlistment or induction). The
separation of a member under subparagraph
E.l.a.(2), above, shall be described as an
Entry Level Separation.

c. Procedure. The Notification Procedure
(section B. of part 3) shall be used.

2. Erroneous. a. Basis. A member may be
separated on the basis of an erroneous enlist-
ment, induction, or extension of enlistment
under the guidance set forth in section A. of
part 2. An enlistment, induction, or exten-
sion of enlistment is erroneous in the follow-
ing circumstances, if:

(1) 1t would not have occurred had the rel-
evant facts been known by the government
or had appropriate directives been followed;

(2) 1t was not the result of fraudulent con-
duct on the part of the member; and

(3) The defect is unchanged in material re-
spects.

b. Characterization or description. Honor-
able, unless an Entry Level Separation or an
order of release from the custody and control
of the Military Services (by reason of void
enlistment or induction) is required under
section C. of part 2.

c. Procedure. (1) If the command rec-
ommends that the individual be retained in
military service, the initiation of separation
processing is not required in the following
circumstances:

(a) The defect is no longer present; or

(b) The defect is waivable and a waiver is
obtained from appropriate authority.
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(2) If separation processing is initiated, the
Notification Procedure (section B. of part 3)
shall be used.

3. Defective enlistment agreements. a. Basis. A
defective enlistment agreement exists in the
following circumstances:

(1) As a result of a material misrepresenta-
tion by recruiting personnel, upon which the
member reasonably relied, the member was
induced to enlist with a commitment for
which the member was not qualified;

(2) The member received a written enlist-
ment commitment from recruiting personnel
for which the member was qualified, but
which cannot be fulfilled by the Military
Service; or

(3) The enlistment was involuntary. See 10
U.S.C. 802.

b. Characterization or description. Honor-
able, unless an Entry Level Separation or an
order of release from the custody and control
of the Military Services (by reason of void
enlistment) is required under section C. of
part 2.

c. Procedures. This provision does not bar
appropriate disciplinary action or other ad-
ministrative separation proceedings regard-
less of when the defect is raised. Separation
is appropriate under this provision only in
the following circumstances:

(1) The member did not knowingly partici-
pate in creation of the defective enlistment;

(2) The member brings the defect to the at-
tention of appropriate authorities within 30
days after the defect is discovered or reason-
ably should have been discovered by the
member;

(3) The member requests separation in-
stead of other authorized corrective action;
and

(4) The request otherwise meets such cri-
teria as may be established by the Secretary
concerned.

4. Fraudulent entry into military service. a.
Basis. A member may be separated under
guidance set forth in section A. of part 2 on
the basis of procurement of a fraudulent en-
listment, induction, or period of military
service through any deliberate material mis-
representation, omission, or concealment
which, if known at the time of enlistment,
induction, or entry onto a period of military
service, might have resulted in rejection.

b. Characterization or description. Character-
ization of service or description of separa-
tion shall be in accordance with section C. of
part 2. If the fraud involves concealment of a
prior separation in which service was not
characterized as Honorable, characterization
normally shall be Under Other Than Honor-
able Conditions.

c. Procedures. The Notification Procedure
(section B. of part 3) shall be used except as
follows:
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(1) Characterization of service Under Other
Than Honorable Conditions may not be is-
sued unless the Administrative Board Proce-
dure (section C. of part 3) is used.

(2) When the sole reason for separation is
fraudulent entry, suspension of separation
(section B. of part 2) is not authorized. When
there are approved reasons for separation in
addition to fraudulent entry, suspension of
separation is authorized only in the follow-
ing circumstances:

(a) A waiver of the fraudulent entry is ap-
proved; and

(b) The suspension pertains to reasons for
separation other than the fraudulent entry.

(3) If the command recommends that the
member be retained in military service, the
initiation of separation processing is unnec-
essary in the following circumstances:

(a) The defect is no longer present; or

(b) The defect is waivable and a waiver is
obtained from appropriate authority.

(4) If the material misrepresentation in-
cludes preservice homosexuality (subsection
H.1.), the standards of paragraph H.l.c. and
procedures of subsection H.3. shall be applied
in processing a separation under this section.
In such a case the characterization or de-
scription of the separation shall be deter-
mined under paragraph E.4.b., above.

F. Entry Level Performance and Conduct. 1.
Basis. a. A member may be separated while
in entry level status (§41.6(i)) when it is de-
termined under the guidance set forth in sec-
tion A. of part 2 that the member is unquali-
fied for further military service by reason of
unsatisfactory performance or conduct (or
both), as evidenced by inability, lack of rea-
sonable effort, failure to adapt to the mili-
tary environment or minor disciplinary in-
fractions.

b. When separation of a member in entry
level status is warranted by unsatisfactory
performance or minor disciplinary infrac-
tions (or both), the member normally should
be separated under this section. Nothing in
this provision precludes separation under an-
other provision of this Directive when such
separation is authorized and warranted by
the circumstances of the case.

2. Counseling and rehabilitation. Separation
processing may not be initiated until the
member has been counseled formally con-
cerning deficiencies and has been afforded an
opportunity to overcome those deficiencies
as reflected in appropriate counseling or per-
sonnel records. Counseling and rehabilita-
tion requirements are important with re-
spect to this reason for separation. Because
military service is a calling different from
any civilian occupation, a member should
not be separated when this is the sole reason
unless there have been efforts at rehabilita-
tion under standards prescribed by the Sec-
retary concerned.

3. Description of separation.
Separation.

Entry Level
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4. Procedures. The Notification Procedure
(section B. of part 3) shall be used.

G. Unsatisfactory Performance. 1. Basis. A
member may be separated when it is deter-
mined under the guidance set forth in sec-
tion A. of part 2 that the member is unquali-
fied for further military service by reason of
unsatisfactory performance. This reason
shall not be used if the member is in entry
level status (§41.6(i)).

2. Counseling and Rehabilitation. Separation
processing may not be initiated until the
member has been counseled formally con-
cerning deficiencies and has been afforded an
opportunity to overcome those deficiencies
as reflected in appropriate counseling or per-
sonnel records. Counseling and rehabilita-
tion requirements are of particular impor-
tance with respect to this reason for separa-
tion. Because military service is a calling
different from any civilian occupation, a
member should not be separated when unsat-
isfactory performance is the sole reason un-
less there have been efforts at rehabilitation
under standards prescribed by the Secretary
concerned.

3. Characterization or description. The serv-
ice shall be characterized as Honorable or
General (under honorable conditions) in ac-
cordance with section C. of part 2.

4. Procedures. The Notification Procedure
(section B. of part 3) shall be used.

H. Homosexuality. 1. Basis. a. Homosexual-
ity is incompatible with military service.
The presence in the military environment of
persons who engage in homosexual conduct
or who, by their statements, demonstrate a
propensity to engage in homosexual conduct,
seriously impairs the accomplishment of the
military mission. The presence of such mem-
bers adversely affects the ability of the Mili-
tary Services to maintain discipline, good
order, and morale; to foster mutual trust and
confidence among servicemembers; to ensure
the integrity of the system of rank and com-
mand; to facilitate assignment and world-
wide deployment of servicemembers who fre-
quently must live and work under close con-
ditions affording minimal privacy; to recruit
and retain members of the Military Services;
to maintain the public acceptability of mili-
tary service; and to prevent breaches of secu-
rity.

b. As used in this section:

(1) Homosexual means a person, regardless
of sex, who engages in, desires to engage in,
or intends to engage in homosexual acts;

(2) Bisexual means a person who engages
in, desires to engage in, or intends to engage
in homosexual and heterosexual acts; and

(3) A homosexual act means bodily con-
tact, actively undertaken or passively per-
mitted, between members of the same sex for
the purpose of satisfying sexual desires.

c. The basis for separation may include
preservice, prior service, or current service
conduct or statements. A member shall be
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separated under this section if one or more
of the following approved findings is made:

(1) The member has engaged in, attempted
to engage in, or solicited another to engage
in a homosexual act or acts unless there are
approved further findings that:

(&) Such conduct is a departure from the
member’s usual and customary behavior;

(b) Such conduct under all the cir-
cumstances is unlikely to recur;

(€) Such conduct was not accomplished by
use of force, coercion, or intimidation by the
member during a period of military service;

(d) Under the particular circumstances of
the case, the member’s continued presence in
the Service is consistent with the interest of
the Service in proper discipline, good order,
and morale; and

(e) The member does not desire to engage
in or intend to engage in homosexual acts.

(2) The member has stated that he or she is
a homosexual or bisexual unless there is a
further finding that the member is not a ho-
mosexual or bisexual.

(3) The member has married or attempted
to marry a person known to be of the same
biological sex (as evidenced by the external
anatomy of the persons involved) unless
there are further findings that the member is
not a homosexual or bisexual and that the
purpose of the marriage or attempt was the
avoidance or termination of military service.

2. Characterization or description. Character-
ization of service or description of separa-
tion shall be in accordance with the guidance
in section C. of part 2. When the sole basis
for separation is homosexuality, a character-
ization Under Other Than Honorable Condi-
tions may be issued only if such a character-
ization is warranted under section C. of part
2 and there is a finding that during the cur-
rent term of service the member attempted,
solicited, or committed a homosexual act in
the following circumstances:

a. By using force, coercion, or intimida-
tion;

b. With a person under 16 years of age;

c. With a subordinate in circumstances
that violate customary military superior-
subordinate relationships;

d. Openly in public view;

e. For compensation;

f. Aboard a military vessel or aircraft; or

g. In another location subject to military
control under aggravating -circumstances
noted in the finding that have an adverse im-
pact on discipline, good order, or morale
comparable to the impact of such activity
aboard a vessel or aircraft.

3. Procedures. The Administrative Board
Procedure (section C. of part 3) shall be used,
subject to the following guidance:

a. Separation processing shall be initiated
if there is probable cause to believe separa-
tion is warranted under paragraph H.l.c.,
above.
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b. The Administrative Board shall follow
the procedures set forth in subsection C.5. of
part 3, except with respect to the following
matters:

(1) If the Board finds that one or more of
the circumstances authorizing separation
under paragraph H.l.c., above, is supported
by the evidence, the Board shall recommend
separation unless the Board finds that reten-
tion is warranted under the limited cir-
cumstances described in that paragraph.

(2) If the Board does not find that there is
sufficient evidence that one or more of the
circumstances authorizing separation under
paragraph H.l.c. has occurred, the Board
shall recommend retention unless the case
involves another basis for separation of
which the member has been duly notified.

c. In any case in which characterization of
service Under Other Than Honorable Condi-
tions is not authorized, the Separation Au-
thority may be exercised by an officer des-
ignated under paragraph B.4.a. of part 3.

d. The Separation Authority shall dispose
of the case according to the following provi-
sions:

(1) If the Board recommends retention, the
Separation Authority shall take one of the
following actions:

(a) Approve the finding and direct reten-
tion; or

(b) Forward the case to the Secretary con-
cerned with a recommendation that the Sec-
retary separate the member under the Sec-
retary’s Authority (section O. of this part 1).

(2) If the Board recommends separation,
the Separation Authority shall take one of
the following actions:

(a) Approve the finding and direct separa-
tion; or

(b) Disapprove the finding on the basis of
the following considerations:

1 There is insufficient evidence to support
the finding; or

2 Retention is warranted under the limited
circumstances described in paragraph H.l.c.,
above.

(3) If there has been a waiver of Board pro-
ceedings, the Separation Authority shall dis-
pose of the case in accordance with the fol-
lowing provisions:

(a) If the Separation Authority determines
that there is not sufficient evidence to sup-
port separation under paragraph H.l.c., the
Separation Authority shall direct retention
unless there is another basis for separation
of which the member has been duly notified.

(b) If the Separation Authority determines
that one or more of the circumstances au-
thorizing separation under paragraph H.l.c.
has occurred, the member shall be separated
unless retention is warranted under the lim-
ited circumstances described in that para-
graph.

e. The burden of proving that retention is
warranted under the limited circumstances
described in paragraph H.l.c. rests with the
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member, except in cases where the member’s
conduct was solely the result of a desire to
avoid or terminate military service.

f. Findings regarding the existence of the
limited circumstances warranting a mem-
ber’s retention under paragraph H.l.c. are re-
quired only if:

(1) The member clearly and specifically
raises such limited circumstances; or

(2) The Board or Separation Authority re-
lies upon such circumstances to justify the
member’s retention.

g. Nothing in these procedures:

(1) Limits the authority of the Secretary
concerned to take appropriate action in a
case to ensure that there has been compli-
ance with the provisions of this part;

(2) Precludes retention of a member for a
limited period of time in the interests of na-
tional security as authorized by the Sec-
retary concerned;

(3) Authorizes a member to seek Secretar-
ial review unless authorized in procedures
promulgated by the Secretary concerned;

(4) Precludes separation in appropriate cir-
cumstances for another reason set forth in
this part; or

(5) Precludes trial by court-martial in ap-
propriate cases.

I. Drug Abuse Rehabilitation Failure. 1.
Basis. a. A member who has been referred to
a program of rehabilitation for personal drug
and alcohol abuse may be separated for fail-
ure through inability or refusal to partici-
pate in, cooperate in, or successfully com-
plete such a program in the following cir-
cumstances:

(1) There is a lack of potential for contin-
ued military service; or

(2) Long-term rehabilitation is determined
necessary and the member is transferred to a
civilian medical facility for rehabilitation.

b. Nothing in this provision precludes sepa-
ration of a member who has been referred to
such a program under any other provision of
this part in appropriate cases.

c. Drug abuse rehabilitation failures shall
be reported separately from alcohol abuse re-
habilitation failures. If separation is based
on both, the primary basis shall be used for
reporting requirements.

2. Characterization or description. When a
member is separated under this provision,
characterization of service as Honorable or
General (under honorable conditions) is au-
thorized except when an Entry Level Separa-
tion is required under section C. of part 2.
The relationship between voluntary submis-
sion for treatment and the evidence that
may be considered on the issue of character-
ization is set forth in subparagraph C.2.c.(6)
of part 2. The relationship between manda-
tory urinalysis and the evidence that may be
considered on the issue of characterization is
set forth in subparagraph C.2.c.(7) of part 2.

3. Procedures. The Notification Procedure
(section B. of part 3) shall be used.
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J. Alcohol Abuse Rehabilitation Failure. 1.
Basis. a. A member who has been referred to
a program of rehabilitation for drug and al-
cohol abuse may be separated for failure
through inability or refusal to participate in,
cooperate in, or successfully complete such a
program in the following circumstances:

(1) There is a lack of potential for contin-
ued military service; or

(2) Long-term rehabilitation is determined
necessary and the member is transferred to a
civilian medical facility for rehabilitation.

b. Nothing in this provision precludes sepa-
ration of a member who has been referred to
such a program under any other provision of
this part in appropriate cases.

c. Alcohol abuse rehabilitation failures
shall be reported separately from drug abuse
rehabilitation failures. If separation is based
on both, the primary basis shall be used for
reporting purposes.

2. Characterization or description. When a
member is separated under this provision,
characterization of service as Honorable or
General (under honorable conditions) is au-
thorized except when an Entry Level Separa-
tion is required under section C. of part 2.

3. Procedures. The Notification Procedure
(section B. of part 3) shall be used.

K. Misconduct. 1. Basis. a. Reasons. A mem-
ber may be separated for misconduct when it
is determined under the guidance set forth in
section A. of part 2 that the member is un-
qualified for further military service by rea-
son of one or more of the following cir-
cumstances:

(1) Minor disciplinary infractions. A pattern
of misconduct consisting solely of minor dis-
ciplinary infractions. If separation of a mem-
ber in entry level status is warranted solely
by reason of minor disciplinary infractions,
the action should be processed under Entry
Level Performance and Conduct (section F.,
above).

(2) A pattern of misconduct. A pattern of
misconduct consisting of (a) descreditable
involvement with civil or military authori-
ties or (b) conduct prejudicial to good order
and discipline.

(8) Commission of a serious offense. Commis-
sion of a serious military or civilian offense
if in the following circumstances:

(a) The specific circumstances of the of-
fense warrant separation; and

(b) A punitive discharge would be author-
ized for the same or a closely related offense
under the Manual for Courts-Martial, 1969
(Revised Edition), as amended.

(4) Civilian conviction. (a) Conviction by ci-
vilian authorities or action taken which is
tantamount to a finding of guilty, including
similar adjudications in juvenile proceed-
ings, when the specific circumstances of the
offense warrant separation, and the follow-
ing conditions are present:
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1 A punitive discharge would be authorized
for the same or a closely related offense
under the Manual for Courts-Martial; or

2 The sentence by civilian authorities in-
cludes confinement for six months or more
without regard to suspension or probation.

(b) Separation processing may be initiated
whether or not a member has filed an appeal
of a civilian conviction or has stated an in-
tention to do so. Execution of an approved
separation should be withheld pending out-
come of the appeal or until the time for ap-
peal has passed, but the member may be sep-
arated prior to final action on the appeal
upon request of the member or upon direc-
tion of the Secretary concerned.

b. Reporting. The Deputy Assistant Sec-
retary (Military Personnel and Force Man-
agement), Office of the ASD (MRA&L), shall
require separate reports under each subpara-
graph in paragraph K.l.a. for misconduct by
reason of drug abuse, unauthorized absence,
and such other categories as may be appro-
priate.

c. Related separations. Misconduct involv-
ing homosexuality shall be processed under
section H. Misconduct involving a fraudulent
enlistment is considered under subsection
E.4., above.

2. Counseling and rehabilitation. Separation
processing for a pattern of misconduct (sub-
paragraphs K.l.a. (1) and (2)) may not be ini-
tiated until the member has been counseled
formally concerning deficiencies and has
been afforded an opportunity to overcome
those deficiencies as reflected in appropriate
counseling or personnel records. If the sole
basis of separation is a single offense (sub-
paragraph K.l1.a.(3)) or a civilian conviction
or a similar juvenile adjudication (subpara-
graph K.1.a.(4)), the counseling and rehabili-
tation requirements are not applicable.

3. Characterization or description. Character-
ization of service normally shall be Under
Other Than Honorable Conditions, but char-
acterization as General (under honorable
conditions) may be warranted under the
guidelines in section C. of part 2. For re-
spondents who have completed entry level
status, characterization of service as Honor-
able is not authorized unless the respond-
ent’s record is otherwise so meritorious that
any other characterization clearly would be
inappropriate and the separation is approved
by a commander exercising general court-
martial jurisdiction or higher authority as
specified by the Secretary concerned. When
characterization of service Under Other
Than Honorable Conditions is not warranted
for a member in entry level status under sec-
tion C. of part 2, the separation shall be de-
scribed as an Entry Level Separation.

4. Procedures. The Administrative Board
Procedure (section C. of part 3) shall be used,
except that use of the Notification Procedure
(section B. of part 3) is authorized if separa-
tion is based upon subparagraphs K.l.a.(1)
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and K.l.a.(2) and characterization of service
Under Other Than Honorable Conditions is
not warranted under section C. of part 2.

L. Separation in Lieu of Trial by Court-Mar-
tial. 1. Basis. A member may be separated
upon request of trial by court-martial if
charges have been preferred with respect to
an offense for which a punitive discharge is
authorized and it is determined that the
member is unqualified for further military
service under the guidance set forth in sec-
tion A. of part 2. This provision may not be
used when section B. of paragraph 127c of the
Manual for Courts-Martial provides the sole
basis for a punitive discharge unless the
charges have been referred to a court-mar-
tial empowered to adjudge a punitive dis-
charge.

2. Characterization or description. Character-
ization of service normally shall be Under
Other Than Honorable Conditions, but char-
acterization as General (under honorable
conditions) may be warranted under the
guidelines in section C. of part 2. For re-
spondents who have completed entry level
status, characterization of service as Honor-
able is not authorized unless the respond-
ent’s record is otherwise so meritorious that
any other characterization clearly would be
inappropriate. When characterization of
service Under Other Than Honorable Condi-
tions is not warranted for a member in entry
level status under section C. of part 2, the
separation shall be described as an Entry
Level Separation.

3. Procedures. a. The request for discharge
must be submitted in writing and signed by
the member.

b. The member shall be afforded oppor-
tunity to consult with counsel qualified
under Article 27(b)(1) of the UCMJ. If the
member refuses to do so, counsel shall pre-
pare a statement to this effect, which shall
be attached to the file, and the member shall
state that he or she has waived the right to
consult with counsel.

c. Except when the member has waived the
right to counsel, the request shall be signed
by counsel.

d. In the written request, the member shall
state that he or she understands the follow-
ing:

(1) The elements of the offense or offenses
charged;

(2) That characterization of service Under
Other Than Honorable Conditions is author-
ized; and

(3) The adverse nature of such a character-
ization and possible consequences thereof.

e. The Secretary concerned shall also re-
quire that one or both of the following mat-
ters be included in the request:

(1) An acknowledgment of guilt of one or
more of the offenses or any lesser included
offenses for which a punitive discharge is au-
thorized; or
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(2) A summary of the evidence or list of
documents (or copies thereof) provided to
the member pertaining to the offenses for
which a punitive discharge is authorized.

f. The Separation Authority shall be a
commander exercising general court-martial
jurisdiction or higher authority as specified
by the Secretary concerned.

g. Statements by the member or the mem-
ber’s counsel submitted in connection with a
request under this subsection are not admis-
sible against the member in a court-martial
except as authorized under Military Rule of
Evidence 410, Manual for Courts-Martial.

M. Security. 1. Basis. When retention is
clearly inconsistent with the interest of na-
tional security, a member may be separated
by reason of security and under conditions
and procedures established by the Secretary
of Defense in DoD 5200.2-R.

2. Characterization or description. Character-
ization of service or description of a separa-
tion shall be in accordance with section C. of
part 2.

N. Unsatisfactory Participation in the Ready
Reserve. 1. Basis. A member may be separated
for unsatisfactory participation in the Ready
Reserve under criteria established by the
Secretary concerned under 32 CFR part 100
(DoD Directive 1215.13).

2. Characterization or description. Character-
ization of service or description of a separa-
tion shall be in accordance with section C. of
part 2 and 32 CFR part 100 (DoD Directive
1215.13).

3. Procedures. The Administrative Board
Procedure (section C. of part 3) shall be used,
except that the Notification Procedure (sec-
tion B. of part 3) may be used if characteriza-
tion of service Under Other Than Honorable
Conditions is not warranted under section C.
of part 2.

O. Secretarial Plenary Authority.

1. Basis. Notwithstanding any limitation
on separations provided in this part the Sec-
retary concerned may direct the separation
of any member prior to expiration of term of
service after determining it to be in the best
interests of the Service.

2. Characterization or description. Honorable
or General (under honorable conditions) as
warranted under section C. of part 2 unless
an Entry Level Separation is required under
section C. of part 2.

3. Procedures. Prior to involuntary separa-
tion, the Notification Procedure (section B.
of part 3) shall be used, except the procedure
for requesting an Administrative Board
(paragraph B.1.g. of part 3) is not applicable.

P. Reasons Established by the Military De-
partments. 1. Basis. The Military Depart-
ments may establish additional reasons for
separation for circumstances not otherwise
provided for in this part to meet specific re-
quirements, subject to approval by the ASD
(MRA&L).
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2. Counseling and rehabilitation. Separation
processing may not be initiated until the
member has been counseled formally con-
cerning deficiencies and has been afforded an
opportunity to overcome those deficiencies
as reflected in appropriate counseling or per-
sonnel records except when the Military De-
partment concerned provides in its imple-
menting document that counseling and reha-
bilitation requirements are not applicable
for the specific reason for separation.

3. Characterization or description. Character-
ization of service or description of a separa-
tion shall be in accordance with section C. of
part 2.

4. Procedures. The procedures established
by the Military Departments shall be con-
sistent with the procedures contained in this
part insofar as practicable.

PART 2—GUIDELINES ON SEPARATION AND
CHARACTERIZATION

A. Separation. 1. Scope. This general guid-
ance applies when referenced in part 1. Fur-
ther guidance is set forth under the specific
reasons for separation in part 1.

2. Guidance. a. There is a substantial in-
vestment in the training of persons enlisted
or inducted into the Military Services. As a
general matter, reasonable efforts at reha-
bilitation should be made prior to initiation
of separation proceedings.

b. Unless separation is mandatory, the po-
tential for rehabilitation and further useful
military service shall be considered by the
Separation Authority and, where applicable,
the Administrative Board. If separation is
warranted despite the potential for rehabili-
tation, consideration should be given to sus-
pension of the separation, if authorized.

c. Counseling and rehabilitation efforts are
a prerequisite to initiation of separation pro-
ceedings only insofar as expressly set forth
under specific requirements for separation in
part 1. An alleged or established inadequacy
in previous rehabilitative efforts does not
provide a legal bar to separation.

d. The following factors may be considered
on the issue of retention or separation, de-
pending on the circumstances of the case:

(1) The seriousness of the circumstances
forming the basis for initiation of separation
proceedings, and the effect of the member’s
continued retention on military discipline,
good order, and morale.

(2) The likelihood of continuation or recur-
rence of the circumstances forming the basis
for initiation of separation proceedings.

(3) The likelihood that the member will be
a disruptive or undesirable influence in
present or future duty assignments.

(4) The ability of the member to perform
duties effectively in the present and in the
future, including potential for advancement
or leadership.

(5) The member’s rehabilitative potential.
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(6) The member’s entire military record.
(a) This may include:

1 Past contributions to the Service, assign-
ments, awards and decorations, evaluation
ratings, and letters of commendation;

2 Letters of reprimand or admonition,
counseling records, records of nonjudicial
punishment, records of conviction by court-
martial and records of involvement with ci-
vilian authorities; and

3 Any other matter deemed relevant by the
Board, if any, or the Separation Authority,
based upon the specialized training, duties,
and experience of persons entrusted by this
part with recommendations and decisions on
the issue of separation or retention.

(b) The following guidance applies to con-
sideration of matter under subparagraph
A.2.d.(6)(a):

1 Adverse matter from a prior enlistment
or period of military service, such as records
of nonjudicial punishment and convictions
by courts-martial, may be considered only
when such records would have a direct and
strong probative value in determining
whether separation is appropriate. The use of
such records ordinarily shall be limited to
those cases involving patterns of conduct
manifested over an extended period of time.

2 Isolated incidents and events that are re-
mote in time normally have little probative
value in determining whether administrative
separation should be effected.

3. Limitations on separation actions. A mem-
ber may not be separated on the basis of the
following:

a. Conduct that has been the subject of ju-
dicial proceedings resulting in an acquittal
or action having the effect thereof except in
the following circumstances:

(1) When such action is based upon a judi-
cial determination not going to the guilt or
innocence of the respondent; or

(2) When the judicial proceeding was con-
ducted in a State or foreign court and the
separation is approved by the Secretary con-
cerned.

b. Conduct that has been the subject of a
prior Administrative Board in which the
Board entered an approved finding that the
evidence did not sustain the factual allega-
tions concerning the conduct except when
the conduct is the subject of a rehearing or-
dered on the basis of fraud or collusion; or

c. Conduct that has been the subject of an
administrative separation proceeding result-
ing in a final determination by a Separation
Authority that the member should be re-
tained, except in the following cir-
cumstances:

(1) When there is subsequent conduct or
performance forming the basis, in whole or
in part, for a new proceeding;

(2) When there is new or newly discovered
evidence that was not reasonably available
at the time of the prior proceeding; or
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(3) When the conduct is the subject of a re-
hearing ordered on the basis of fraud or col-
lusion.

B. Suspension of Separation. 1. Suspension. a.
Unless prohibited by this part a separation
may be suspended for a specified period of
not more than 12 months by the Separation
Authority or higher authority if the cir-
cumstances of the case indicate a reasonable
likelihood or rehabilitation.

b. During the period of suspension, the
member shall be afforded an opportunity to
meet appropriate standards of conduct and
duty performance.

c. Unless sooner vacated or remitted, exe-
cution of the approved separation shall be re-
mitted upon completion of the probationary
period, upon termination of the member’s
enlistment or period of obligated service, or
upon decision of the Separation Authority
that the goal of rehabilitation has been
achieved.

2. Action during the period of suspension. a.
During the period of suspension, if there are
further grounds for separation under part 1,
one or more of the following actions may be
taken:

(1) Disciplinary action;

(2) New administrative action; or

(3) Vacation of the suspension accompanied
by execution of the separation if the member
engages in conduct similar to that for which
separation was approved (but suspended) or
otherwise fails to meet appropriate stand-
ards of conduct and duty performance.

b. Prior to vacation of a suspension, the
member shall be notified in writing of the
basis for the action and shall be afforded the
opportunity to consult with counsel (as pro-
vided in paragraph B.1.f. of part 3) and to
submit a statement in writing to the Separa-
tion Authority. The respondent shall be pro-
vided a reasonable period of time, but not
less than 2 working days, to act on the no-
tice. If the respondent identifies specific
legal issues for consideration by the Separa-
tion Authority, the matter shall be reviewed
by a judge advocate or civilian lawyer em-
ployed by the government prior to final ac-
tion by the Separation Authority.

C. Characterization of Service or Description
of Separation. 1. Types of characterization or
description. a. At separation, the following
types of characterization of service or de-
scription of separation are authorized under
this part:

(1) Separation with characterization of
service as Honorable, General (under honor-
able conditions), or Under Other Than Hon-
orable Conditions.

(2) Entry Level Separation.

(3) Order of release from the custody and
control of the Military Services by reason of
void enlistment or induction.

(4) Separation by being dropped from the
rolls of the Service.
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b. Any of the types of separation listed in
this section may be used in appropriate cir-
cumstances unless a limitation set forth in
this section or in part 1 (Reasons for Separa-
tion).

2. Characterization of service. a. General con-
siderations. (1) Characterization at separation
shall be based upon the quality of the mem-
ber’s service, including the reason for separa-
tion and guidance in paragraph C.2.b., below,
subject to the limitations set forth under
various reasons for separation in part 1. The
quality of service will be determined in ac-
cordance with standards of acceptable per-
sonal conduct and performance of duty for
military personnel. These standards are
found in the 10 U.S.C., sections 801-940,
UCMJ, directives and regulations issued by
the Department of Defense and the Military
Departments, and the time-honored customs
and traditions of military service.

(2) The quality of service of a member on
active duty or active duty for training is af-
fected adversely by conduct that is of a na-
ture to bring discredit on the Military Serv-
ices or is prejudicial to good order and dis-
cipline, regardless of whether the conduct is
subject to UCMJ jurisdiction. Characteriza-
tion may be based on conduct in the civilian
community, and the burden is on the re-
spondent to demonstrate that such conduct
did not adversely affect the respondent’s
service.

(3) The reasons for separation, including
the specific circumstances that form the
basis for the separation, shall be considered
on the issue of characterization. As a general
matter, characterization will be based upon
a pattern of behavior rather than an isolated
incident. There are circumstances, however,
in which the conduct or performance of duty
reflected by a single incident provides the
basis for characterization.

(4) Due consideration shall be given to the
member’s age, length of service, grade, apti-
tude, physical and mental condition, and the
standards of acceptable conduct and per-
formance of duty.

b. Types of characterization. (1) Honorable.
The Honorable characterization is appro-
priate when the quality of the member’s
service generally has met the standards of
acceptable conduct and performance of duty
for military personnel, or is otherwise so
meritorious that any other characterization
would be clearly inappropriate. In the case of
an Honorable Discharge, an Honorable Dis-
charge Certificate (DD Form 256) will be
awarded and a notation will be made on the
appropriate copies of the DD Form 214/5 in
accordance with 32 CFR part 45 (DoD Direc-
tive 1336.1).

(2) General (under honorable conditions). If a
member’s service has been honest and faith-
ful, it is appropriate to characterize that
service under honorable conditions. Charac-
terization of service as General (under hon-
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orable conditions) is warranted when signifi-
cant negative aspects of the member’s con-
duct or performance of duty outweigh posi-
tive aspects of the member’s military record.

(3) Under Other Than Honorable Conditions.
(a) This characterization may be issued in
the following circumstances:

1 When the reason for separation is based
upon a pattern of behavior that constitutes a
significant departure from the conduct ex-
pected of members of the Military Services.

2 When the reason for separation is based
upon one or more acts or omissions that con-
stitute a significant departure from the con-
duct expected of members of the Military
Services. Examples of factors that may be
considered include the use of force or vio-
lence to produce serious bodily injury or
death, abuse of a special position of trust,
disregard by a superior of customary supe-
rior-subordinate relationships, acts or omis-
sions that endanger the security of the Unit-
ed States or the health and welfare of other
members of the Military Services, and delib-
erate acts or omissions that seriously endan-
ger the health and safety of other persons.

(b) This characterization is authorized
only if the member has been afforded the op-
portunity to request an Administrative
Board, except as provided in section L. of
part 1 (Separation in Lieu of Trial by Courts-
Martial).

c. Limitations on characterization. Except as
otherwise provided in this paragraph, char-
acterization will be determined solely by the
member’s military record during the current
enlistment or period of service to which the
separation pertains, plus any extensions
thereof prescribed by law or regulation or ef-
fected with the consent of the member.

(1) Prior service activities, including
records of conviction by courts-martial,
records of absence without leave, or commis-
sion of other offenses for which punishment
was not imposed shall not be considered on
the issue of characterization. To the extent
that such matters are considered on the
issue of retention or separation (subsection
A.2. of this part 2), the record of proceedings
may reflect express direction that such in-
formation shall not be considered on the
issue of characterization.

(2) Preservice activities may not be consid-
ered on the issue of characterization except
as follows: in a proceeding concerning fraud-
ulent entry into military service (subsection
E.4. of part 1), evidence of preservice mis-
representations about matters that would
have precluded, postponed, or otherwise af-
fected the member’s eligibility for enlist-
ment or induction may be considered on the
issue of characterization.

(3) The Ilimitations in subsection A.3.,
above, as to matters that may be considered
on the issue of separation are applicable to
matters that may be considered on the issue
of characterization.
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(4) When the sole basis for separation is a
serious offense which resulted in a convic-
tion by a court-martial that did not impose
a punitive discharge, the member’s service
may not be characterized Under Other Than
Honorable Conditions unless such character-
ization is approved by the Secretary con-
cerned.

(5) Conduct in the civilian community of a
member of a reserve component who is not
on active duty or active duty for training
may form the basis for characterization
Under Other Than Honorable Conditions
only if such conduct affects directly the per-
formance of military duties. Such conduct
may form the basis of characterization as
General (under honorable conditions) only if
such conduct has an adverse impact on the
overall effectiveness of the service, including
military morale and efficiency.

(6) A member’s voluntary submission to a
DoD treatment and rehabilitation program
(for personal use of drugs) and evidence pro-
vided voluntarily by the member concerning
personal use of drugs as part of initial entry
into such a program may not be used against
the member on the issue of characterization.
This limitation does not preclude the follow-
ing actions:

(a) The introduction of evidence for im-
peachment or rebuttal purposes in any pro-
ceeding in which the evidence of drug abuse
(or lack thereof) has been first introduced by
the member; and

(b) Taking action based on independently
derived evidence, including evidence of drug
abuse after initial entry into the treatment
and rehabilitation program.

(7) The results of mandatory urinalysis
may be used on the issue of characterization
except as provided in the Deputy Secretary
of Defense Memorandum, ‘“‘Alcohol and Drug
Abuse,” December 28, 1981, and rules promul-
gated thereunder.

3. Uncharacterized separations. a. Entry
Level Separation. (1) A separation shall be de-
scribed as an Entry Level Separation if sepa-
ration processing is initiated while a mem-
ber is in entry level status, except in the fol-
lowing circumstances:

(&) When characterization Under Other
Than Honorable Conditions is authorized
under the reason for separation (part 1) and
is warranted by the circumstances of the
case; or

(b) The Secretary concerned, on a case-by-
case basis, determines that characterization
of service as Honorable is clearly warranted
by the presence of unusual circumstances in-
volving personal conduct and performance of
military duty. This characterization is au-
thorized when the member is separated
under part 1 by reason of selected changes in
service obligation (section B.), Convenience
of the Government (section C.), Disability
(section D.), Secretarial Plenary Authority
(secton 0O.), or an approved reason estab-
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lished by the Military Department (section
P.).

(2) In time of mobilization or in other ap-
propriate circumstances, the ASD (MRA&L)
may authorize the Secretary concerned to
delegate the authority in subparagraph
(1)(b), above, (concerning the Honorable
characterization) to a general court-martial
convening authority with respect to mem-
bers serving in operational units.

(3) With respect to administrative matters
outside this part that require a characteriza-
tion as Honorable or General, an Entry Level
Separation shall be treated as the required
characterization. This provision does not
apply to administrative matters that ex-
pressly require different treatment of an
Entry Level Separation except as provided in
subparagraph (4), below.

(4) In accordance with 10 U.S.C. 1163, an
Entry Level Separation for a member of a
Reserve Component separated from the De-
layed Entry Program is ‘‘under honorable
conditions.”

b. Void enlistments or inductions. A member
shall not receive a discharge, characteriza-
tion of service at separation, or an Entry
Level Separation if the enlistment or induc-
tion is void except when a constructive en-
listment arises and such action is required
under subparagraph (3), below. If character-
ization or an Entry Level Separation is not
required, the separation shall be described as
an order of release from custody or control
of the Military Services.

(1) An enlistment is void in the following
circumstances:

(a) If it was effected without the voluntary
consent of a person who has the capacity to
understand the significance of enlisting in
the Military Services, including enlistment
of a person who is intoxicated or insane at
the time of enlistment. 10 U.S.C. 504; Article
2(b), UCMJ.

(b) If the person is under 17 years of age. 10
U.S.C. 505.

(c) If the person is a deserter from another
Military Service. 10 U.S.C. 504.

(2) Although an enlistment may be void at
its inception, a constructive enlistment shall
arise in the case of a person serving with a
Military Service who:

(a) Submitted voluntarily to military au-
thority;

(b) Met the mental competency and mini-
mum 10 U.S.C. age qualifications of sections
504 and 505 of, at the time of voluntary sub-
mission to military authority;

(c) Received military pay or allowances;
and

(d) Performed military duties.

(3) If an enlistment that is void at its in-
ception is followed by a constructive enlist-
ment within the same term of service, char-
acterization of service or description of sepa-
ration shall be in accordance with subsection
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C.2. or paragraph C.3.a. of this part 2, as ap-
propriate; however, if the enlistment was
void by reason of desertion from another
Military Service, the member shall be sepa-
rated by an order of release from the custody
and control of the Service regardless of any
subsequent constructive enlistment. The oc-
currence of such a constructive enlistment
does not preclude the Military Departments,
in appropriate cases, from either retaining
the member or separating the member under
section E. of part 1 on the basis of the cir-
cumstances that occasioned the original void
enlistment or upon any other basis for sepa-
ration provided in this part.

c. Dropping from the rolls. A member may be
dropped from the rolls of the Service when
such action is authorized by the Military De-
partment concerned and a characterization
of service or other description of separation
is not authorized or warranted.

PART 3—PROCEDURES FOR SEPARATION

A. Scope. 1. The supplementary procedures
in this part are applicable only when re-
quired under a specific reason for separation
(part 1). These procedures are subject to the
requirements set forth in part 1 with respect
to specific reasons for separation.

2. When a member is processed on the basis
of multiple reasons for separation, the fol-
lowing guidelines apply to procedural re-
quirements (including procedural limitations
on characterization of service or description
of separation):

a. The requirements for each reason will be
applied to the extent practicable.

b. If a reason for separation set forth in the
notice of proposed action requires processing
under the Administrative Board Procedure
(section C., below), the entire matter shall be
processed under section C.

c. If more than one reason for separation is
approved, the guidance on characterization
that provides the greatest latitude may be
applied.

d. When there is any other clear conflict
between a specific requirement applicable to
one reason and a general requirement appli-
cable to another reason, the specific require-
ment shall be applied.

e. If a conflict in procedures cannot be re-
solved on the basis of the foregoing prin-
ciples, the procedure most favorable to the
respondent shall be used.

B. Notification Procedure. 1. Notice. If the
Notification Procedure is initiated under
part 1, the respondent shall be notified in
writing of the matter set forth in this sec-
tion.

a. The basis of the proposed separation, in-
cluding the circumstances upon which the
action is based and a reference to the appli-
cable provisions of the Military Depart-
ment’s implementing regulation.

b. Whether the proposed separation could
result in discharge, release from active duty
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to a reserve component, transfer from the
Selected Reserve to the IRR, release from
custody or control of the Military Services,
or other form of separation.

c. The least favorable characterization of
service or description of separation author-
ized for the proposed separation.

d. The right to obtain copies of documents
that will be forwarded to the Separation Au-
thority supporting the basis of the proposed
separation. Classified documents may be
summarized.

e. The respondent’s right to submit state-
ments.

f. The respondent’s right to consult with
counsel qualified under Article 27(b)(1) of the
UCMJ. Nonlawyer counsel may be appointed
when the respondent is deployed aboard a
vessel or in similar circumstances of separa-
tion from sufficient judge advocate resources
as determined under standards and proce-
dures specified by the Secretary concerned.
The respondent also may consult with civil-
ian counsel retained at the member’s own ex-
pense.

g. If the respondent has 6 or more years of
total active and reserve military service, the
right to request an Administrative Board
(section C.).

h. The right to waive paragraphs d., e., f. or
g., above, after being afforded a reasonable
opportunity to consult with counsel, and
that failure to respond shall constitute a
waiver of the right.

2. Additional notice requirements. a. If sepa-
ration processing is initiated on the basis of
more than one reason under part 1, the re-
quirements of paragraph B.l.a. apply to all
proposed reasons for separation.

b. If the respondent is in civil confinement,
absent without leave, or in a reserve compo-
nent not on active duty or upon transfer to
the IRR, the relevant notification procedures
in sections D., E., or F. of this part 3 apply.

c. Additional notification requirements are
set forth in part 1, sections C. and D., when
characterization of service as General (under
honorable conditions) is authorized and the
member is processed for separation by reason
of Convenience of the Government or Dis-
ability.

3. Response. The respondent shall be pro-
vided a reasonable period of time, but not
less than 2 working days, to act on the no-
tice. An extension may be granted upon a
timely showing of good cause by the respond-
ent. The decision of the respondent on each
of the rights set forth in paragraphs 1.d.
through g., above, and applicable provisions
referenced in subsection 2. shall be recorded
and signed by the respondent and counsel,
subject to the following limitation:

a. If notice by mail is authorized under sec-
tions D., E., or F. of this part 3 and the re-
spondent fails to acknowledge receipt or sub-
mit a timely reply, that fact shall constitute
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a waiver of rights and an appropriate nota-
tion shall be recorded on a retained copy of
the appropriate form.

b. If the respondent declines to respond as
to the selection of rights, such declination
shall constitute a waiver of rights and an ap-
propriate notation will be made on the form
provided for respondent’s reply. If the re-
spondent indicates that one or more of the
rights will be exercised, but declines to sign
the appropriate form, the selection of rights
will be noted and an appropriate notation as
to the failure to sign will be made.

4. Separation Authority. a. The Separation
Authority for actions initiated under the No-
tification Procedure shall be a special court-
martial convening authority or higher au-
thority. The Secretary concerned also may
authorize a commanding officer in grade 0-5
or above with a judge advocate or legal advi-
sor available to the command to act as a
Separation Authority for a specified reason
for separation, subject to approval by the
ASD(MRA&L). When the case has been initi-
ated under the Administrative Board Proce-
dure and the member has waived the right to
a hearing under section C.4., the Separation
Authority shall be an official designated
under subsection C.6., below.

b. The action of the Separation Authority
shall be recorded.

c. The Separation Authority shall deter-
mine whether there is sufficient evidence to
verify the allegations set forth in the notifi-
cation of the basis for separation. If an alle-
gation is not supported by a preponderance
of the evidence, it may not be used as a basis
for separation.

d. If there is a sufficient factual basis for
separation, the Separation Authority shall
determine whether separation is warranted
under the guidance in sections A. and B. of
part 2. On the basis of that guidance, the
Separation Authority shall direct one of the
following actions:

(1) Retention;

(2) Separation for a specific reason under
part 1; or

(3) Suspended separation in accordance
with the guidance in section B. part 2.

e. If the Separation Authority directs sepa-
ration or suspended separation on the basis
of more than one reason under part 1, the
Separation Authority shall designate the
most appropriate basis as the primary reason
for reporting purposes.

f. If separation or a suspended separation is
directed, the Separation Authority shall as-
sign a characterization or description in ac-
cordance with section C. of part 2.

g. Except when characterization Under
Other Than Honorable Conditions is directed
or the member is separated on the basis of
homosexuality or a void enlistment or induc-
tion, the Secretary concerned may authorize
the Separation Authority or higher author-
ity to make a recommendation or deter-
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mination as to whether the respondent
should be retained in the Ready Reserve as a
mobilization asset to fulfill the respondent’s
total military obligation. This option applies
in cases involving separation from active
duty or from the Selected Reserve. Section
E. of this part 3 is applicable if such action
is approved.

C. Administrative Board Procedure. 1. Notice.
If an Administrative Board is required, the
respondent shall be notified in writing of the
matters set forth in this section.

a. The basis of the proposed separation, in-
cluding the circumstances upon which the
action is based and reference to the applica-
ble provisions of the Military Department’s
implementing regulation.

b. Whether the proposed separation could
result in discharge, release from active duty
to a reserve component, transfer from the
Selected Reserve to the IRR, release from
the custody or control of the Military Serv-
ices, or other form of separation.

c. The least favorable characterization of
service or description of separation author-
ized for the proposed separation.

d. The respondent’s right to consult with
counsel as prescribed in paragraph B.1.f. of
this part 3. However, nonlawyer counsel may
not represent a respondent before an Admin-
istrative Board unless (1) the respondent ex-
pressly declines appointment of counsel
qualified under Article 27(b) (1) of the UCMJ
(10 U.S.C.) and requests a specific nonlawyer
counsel; or (2) the Separation Authority as-
signs nonlawyer counsel as assistant coun-
sel.

e. The right to obtain copies of documents
that will be forwarded to the Separation Au-
thority supporting the basis of the proposed
separation. Classified documents may be
summarized.

f. The respondent’s right to request a hear-
ing before an Administrative Board.

g. The respondent’s right to present writ-
ten statements instead of board proceedings.

h. The respondent’s right to representation
at the Administrative Board either by mili-
tary counsel appointed by the Convening Au-
thority or by military counsel of the re-
spondent’s own choice (if counsel of choice is
determined to be reasonably available under
regulations of the Secretary concerned) but
not both.

i. The right to representation at the Ad-
ministrative Board by civilian counsel at the
respondent’s own expense.

j. The right to waive the rights in para-
graphs d. through i., above.

k. That failure to respond after being af-
forded a reasonable opportunity to consult
with counsel constitutes a waiver of the
rights in paragraphs d. through i., above.

I. Failure to appear without good cause at
a hearing constitutes waiver of the right to
be present at the hearing.
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2. Additional notice requirements. a. If sepa-
ration processing is initiated on the basis of
more than one reason under part 1, the re-
quirements of paragraph C.l.a. apply to all
proposed reasons for separation.

b. If the respondent is in civil confinement,
absent without leave, or in a reserve compo-
nent not on active duty or upon transfer to
the IRR, the relevant notification procedures
in sections D., E., or F. of this part 3 apply.

c. Additional notification requirements are
set forth in sections C. and D., part 1, when
characterization of service as General (under
honorable conditions) is authorized and the
member is processed for separation by reason
of Convenience of the Government or Dis-
ability.

3. Response. The respondent shall be pro-
vided a reasonable period of time, but not
less than 2 working days, to act on the no-
tice. An extension may be granted upon a
timely showing of good cause by the respond-
ent. The decision of the respondent on each
of the rights set forth in paragraphs 1.d.
through l.i., above, and applicable provisions
referenced in subsection 2., above, shall be
recorded and signed by the respondent and
counsel, subject to the following limitations:

a. If notice by mail is authorized under sec-
tions D., E., or F. of this part 3 and the re-
spondent fails to acknowledge receipt or sub-
mit a timely reply, that fact shall constitute
a waiver of rights and an appropriate nota-
tion shall be recorded on a retained copy of
the appropriate form.

b. If the respondent declines to respond as
to the selection of rights, such declination
shall constitute a waiver of rights and an ap-
propriate notation will be made on the form
provided for respondent’s reply. If the re-
spondent indicates that one or more of the
rights will be exercised, but declines to sign
the appropriate form, the selection of rights
will be noted and an appropriate notation as
to the failure to sign will be made.

4. Waiver. a. If the right to a hearing before
an Administrative Board is waived, the case
will be processed under subsection B.4. of
this part 3 (Notification Procedure), but the
Separation Authority in such cases shall be
an official designated under subsection C.6.

b. When authorized by the Secretary con-
cerned, a respondent entitled to an Adminis-
trative Board may exercise a conditional
waiver after a reasonable opportunity to
consult with counsel under paragraph C.1.d.
A conditional waiver is a statement initiated
by a respondent waiving the right to a board
proceeding contingent upon receiving a char-
acterization of service or description of sepa-
ration higher than the least favorable char-
acterization or description authorized for the
basis of separation set forth in the notice to
the respondent.

5. Hearing procedure. If a respondent re-
quests a hearing before an Administrative
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Board, the following procedures are applica-
ble:

a. Composition. (1) The Convening Author-
ity shall appoint to the Administrative
Board at least three experienced commis-
sioned, warrant, or noncommissioned offi-
cers. Enlisted personnel appointed to the
Board shall be in grade E-7 or above, and
shall be senior to the respondent. At least
one member of the Board shall be serving in
the grade of 0-4 or higher, and a majority
shall be commissioned or warrant officers.
The senior member shall be the president of
the Board. The Convening Authority also
may appoint to the Board a nonvoting re-
corder. A nonvoting legal advisor may be ap-
pointed to assist the Board if authorized by
the Secretary concerned.

(2) If the respondent is an enlisted member
of a reserve component or holds an appoint-
ment as a reserve commissioned or warrant
officer, the Board shall include at least one
Reserve officer as a voting member. Voting
members shall be senior to the respondent’s
reserve grade. See 10 U.S.C. 266.

(3) The Convening Authority shall insure
that the opportunity to serve on Administra-
tive Boards is given to women and minori-
ties. The mere appointment or failure to ap-
point a member of such a group to the Board,
however, does not provide a basis for chal-
lenging the proceeding.

(4) The respondent may challenge a voting
member of the Board or the legal advisor, if
any, for cause only.

b. Presiding officer. The president shall pre-
side and rule finally on all matters of proce-
dure and evidence, but the rulings of the
president may be overruled by a majority of
the Board. If appointed, the legal advisor
shall rule finally on all matters of evidence
and challenges except challenges to himself.

c. Witnesses. (1) The respondent may re-
quest the attendance of witnesses in accord-
ance with the implementing instruction of
the Military Department concerned.

(2) In accordance with such instructions,
the respondent may submit a written request
for TDY or invitational travel orders for wit-
nesses. Such a request shall contain the fol-
lowing matter:

(a) A synoposis of the testimony that the
witness is expected to give.

(b) An explanation of the relevance of such
testimony to the issues of separation or
characterization.

(c) An explanation as to why written or re-
corded testimony would not be sufficient to
provide for a fair determination.

(3) The Convening Authority may author-
ize expenditure of funds for production of
witnesses only if the presiding officer (after
consultation with a judge advocate) or the
legal advisor (if appointed) determines that:

(a) The testimony of a witness is not cu-
mulative;
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(b) The personal appearance of the witness
is essential to a fair determination on the is-
sues of separation or characterization;

(c) Written or recorded testimony will not
accomplish adequately the same objective;

(d) The need for live testimony is substan-
tial, material, and necessary for a proper dis-
position of the case; and

(e) The significance of the personal appear-
ance of the witness, when balanced against
the practical difficulties in producing the
witness, favors production of the witness.
Factors to be considered in relation to the
balancing test include, but are not limited
to, the cost of producing the witness, the
timing of the request for production of the
witness, the potential delay in the proceed-
ing that may be caused by producing the wit-
ness, or the likelihood of significant inter-
ference with military operational deploy-
ment, mission accomplishment, or essential
training.

(4) If the Convening Authority determines
that the personal testimony of a witness is
required, the hearing will be postponed or
continued if necessary to permit the attend-
ance of the witness.

(5) The hearing shall be continued or post-
poned to provide the respondent with a rea-
sonable opportunity to obtain a written
statement from the witness if a witness re-
quested by the respondent is unavailable in
the following circumstances:

(a) When the presiding officer determines
that the personal testimony of the witness is
not required;

(b) When the commanding officer of a mili-
tary witness determines that military neces-
sity precludes the witness’ attendance at the
hearing; or

(c) When a civilian witness declines to at-
tend the hearing.

(6) Paragraph (5)(c), above, does not au-
thorize a Federal employee to decline to ap-
pear as a witness if directed to do so in ac-
cordance with applicable procedures of the
employing agency.

d. Record of proceedings. In cases where the
Board recommends separation, the record of
the proceedings shall be kept in summarized
form unless a verbatim record is required by
the Secretary concerned. In cases where the
Board recommends retention, a record of the
proceedings is optional unless required by
the Secretary concerned. However, a summa-
rized or verbatim record shall be prepared in
any cases where the board recommends re-
tention and the Separation Authority elects
to forward the matter to the Secretary con-
cerned under subparagraph C.6.d.(2)(6). The
Board reporter shall retain all materials nec-
essary to prepare a transcript should the
Separation Authority elect to forward the
case to the Secretary. In all cases, the find-
ings and recommendations of the Board shall
be in verbatim form.
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e. Presentation of evidence. The rules of evi-
dence for courts-martial and other judicial
proceedings are not applicable before an Ad-
ministrative Board. Reasonable restrictions
shall be observed, however, concerning rel-
evancy and competency of evidence.

f. Rights of the respondent. (1) The respond-
ent may testify in his or her own behalf, sub-
ject to the provisions of Article 31(a), UCMJ
(10 U.S.C.).

(2) At any time during the proceedings, the
respondent or counsel may submit written or
recorded matter for consideration by the
Board.

(3) The respondent or counsel may call wit-
nesses in his or her behalf.

(4) The respondent or counsel may question
any witness who appears before the Board.

(5) The respondent or counsel may present
argument prior to when the Board closes the
case for deliberation on findings and rec-
ommendations.

g. Findings and recommendations. (1) The
Board shall determine its findings and rec-
ommendations in closed session. Only voting
members of the Board shall be present.

(2) The Board shall determine whether
each allegation set forth in the notice of pro-
posed separation is supported by a prepon-
derance of the evidence.

(3) The Board shall then determine under
the guidance in section A. of part 2 whether
the findings warrant separation with respect
to the reason for separation set forth in the
Notice. If more than one reason was con-
tained in the Notice, there shall be a sepa-
rate determination for each reason.

(4) The Board shall make recommendations
on the following:

(a) Retention or separation. The Board shall
recommend retention or separation.

(b) Suspension of separation. If the Board
recommends separation, it may recommend
that the separation be suspended in accord-
ance with section B. of part 2, but the rec-
ommendation of the Board as to suspension
is not binding on the Separation Authority.

(c) Characterization of service or description
of separation. If separation or suspended sepa-
ration is recommended, the Board shall rec-
ommend a characterization of service or de-
scription of separation as authorized in part
1 (Reasons for Separation) in accordance
with the guidance in section C. of part 2.

(d) Transfer to the Ready Reserve. Except
when the Board has recommended separation
on the basis of homosexuality or has rec-
ommended characterization of service Under
Other Than Honorable Conditions, the Sec-
retary Concerned may authorize the Board
to make a recommendation as to whether
the respondent should be retained in the
Ready Reserve as a mobilization asset to ful-
fill the respondent’s total military obliga-
tion. This option applies to cases involving
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separation from active duty or from the Se-
lected Reserve. Section E. of this part 3 is
applicable if the action is approved.

6. Separation Authority. A. The separation
Authority for actions initiated under the Ad-
ministrative Board Procedure shall be a gen-
eral court-martial convening authority or
higher authority. The Secretary concerned
also may authorize a commanding officer in
grade 0-7 or above with a judge advocate or
legal advisor available to his command to
act as a separation authority in specified cir-
cumstances. When an Administrative Board
recommends characterization of service as
Honorable or General (under honorable con-
ditions), the Separation Authority may be
exercised by an officer designated under sub-
section B.4. When the case has been initiated
under the Notification Procedure and the
hearing is a result of a request under para-
graph B.l.g., the Separation Authority shall
be as designated in subsection B.4.

b. In every case in which characterization
of sevice Under Other Than Honorable Condi-
tions is recommended, the record of the
Board’s proceedings will be reviewed by a
judge advocate or civilian attorney em-
ployed by the Military Department prior to
action by the Separation Authority. Such re-
view is not required when another character-
ization is recommended unless the respond-
ent identifies specific legal issues for consid-
eration by the Separation Authority.

c. The respondent will be provided with a
copy of the Board’s statement of facts and
recommendations.

d. The Separation Authority shall take ac-
tion in accordance with this subparagraph,
the requirements of part 1 with respect to
the reason for separation, and the guidance
in part 2 on separation and characterization.

(1) If the Separation Authority approves
the recommendations of the Board on the
issue of separation or characterization (or
both) this constitutes approval of the
Board’s findings and recommendations under
paragraph C.5.g. unless the Separation Au-
thority expressly modifies such findings or
recommendations.

(2) If the Board recommends retention, the
Separation Authority may take one of the
following actions:

(a) Approve the recommendation.

(b) Forward the matter to the Secretary
concerned with a recommendation for sepa-
ration based upon the circumstances of the
case. In such a case, the Secretary may di-
rect retention or separation. If the Secretary
approves separation, the characterization of
service or description of separation will be
Honorable, General (under honorable condi-
tions) or an Entry Level Separation under
the guidance in section C. of part 2.

(3) If the Board recommends separation,
the Separation Authority may:

(a) Approve the Board’s recommendation;
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(b) Approve the Board’s recommendation,
but modify the recommendations by one or
more of the following actions when appro-
priate:

1 Approve the separation but suspend exe-
cution as provided in section B. of part 2.

2 Change the character of service or de-
scription of separation to a more favorable
characterization or description.

3 Change the Board’s recommendation, if
any, concerning transfer to the IRR.

(c) Disapprove the Board’s recommenda-
tion and retain the respondent.

(4) If the Separation Authority approves
the Board’s findings and recommendations in
whole or in part with respect to more than
one reason under part 1, the Separation Au-
thority shall designate the most appropriate
basis as the primary reason for reporting
purposes.

(5) If the Separation Authority finds legal
prejudice to a substantial right of the re-
spondent or determines that the findings of
the Board have been obtained by fraud or
collusion, the case may be referred to a new
board. No member of the new board shall
have served on a prior board that considered
the case. The Separation Authority may not
approve findings and recommendations less
favorable to the respondent than those ren-
dered by the previous board unless the Sepa-
ration Authority finds that fraud or collu-
sion in the previous board is attributable to
the respondent or an individual acting on the
respondent’s behalf.

D. Additional Provisions Concerning Members
Confined by Civil Authorities. 1. If proceedings
under this part have been initiated against a
respondent confined by civil authorities, the
case may be processed in the absence of the
respondent. Paragraph C.5.e. of this part 3 is
not applicable except insofar as such rights
can be exercised by counsel on behalf of the
respondent.

2. The following requirements apply:

a. The notice shall contain the matter set
forth in subsection B.1. of this part or sub-
section C.1. (Notice in the Administrative
Board Procedure), as appropriate. The notice
shall be delivered personally to the respond-
ent or sent by registered mail or certified
mail, return receipt requested (or by an
equivalent form of notice if such service is
not available for delivery by U.S. mail at an
address outside the United States). If the
member refuses to acknowledge receipt of
notice, the individual who mails the notifi-
cation shall prepare a Sworn Affidavit of
Service by Mail (see 32 CFR part 100) [DoD
Directive 1215.13], which will be inserted in
the member’s personnel file together with
PS Form 3800.

b. If delivered personally, receipt shall be
acknowledged in writing by the respondent.
If the respondent does not acknowledge re-
ceipt, the notice shall be sent by mail as pro-
vided in paragraph 2.a., above.
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c. The notice shall state that the action
has been suspended until a specific date (not
less than 30 days from the date of delivery)
in order to give the respondent the oppor-
tunity to exercise the rights set forth in the
notice. If respondent does not reply by such
date, the separation authority shall take ap-
propriate action under subsection B.4. of this
part 3.

d. The name and address of the military
counsel for appointed consultation shall be
specified in the notice.

e. If the case involves entitlement to an
Administrative Board, the respondent shall
be notified that the board will proceed in the
respondent’s absence and that the case may
be presented on respondent’s behalf by coun-
sel for the respondent.

E. Additional Requirements for Certain Mem-
bers of Reserve Components. 1. Members of re-
serve components not on active duty. a. If pro-
ceedings under this chapter have been initi-
ated against a member of a reserve compo-
nent not on active duty, the case may be
processed in the absence of the member in
the following circumstances:

(1) At the request of the member;

(2) If the member does not respond to the
notice of proceedings on or before the sus-
pense date provided therein; or

(3) If the member fails to appear at a hear-
ing as provided in paragraph C.1.1.

b. The notice shall contain the matter set
forth in subsections B.1. or C.1. of this part
3, as appropriate.

c. If the action involves a transfer to the
IRR under circumstances in which the proce-
dures in this Appendix A are applicable, the
member will be notified that the character
of service upon transfer to the IRR also will
constitute the character of service upon dis-
charge at the completion of the military
service obligation unless specified conditions
established by the Secretary concerned are
met.

2. Transfer to the IRR. Upon transfer to the
IRR, the member will be notified of the fol-
lowing:

a. The character of service upon transfer
from active duty or the Selected Reserve to
the IRR, and that the character of service
upon completion of the military service obli-
gation will be the same unless specified con-
ditions established by the Secretary con-
cerned are met.

b. The date upon which the military serv-
ice obligation will expire.

c. The date by which the member must
submit evidence of satisfactory completion
of the specified conditions.

3. If the member submits evidence of com-
pletion of the specified conditions but the
Military Department proposes to issue a dis-
charge other than an Honorable Discharge,
the Notification Procedure shall be used. An
Administrative Board is not required at this
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point notwithstanding the member’s years of
service.

4. If the member does not submit such in-
formation on or before the date specified in
the notice, no further proceedings are re-
quired. The character of discharge at the
completion of the military service obligation
shall be the same as the character of service
upon transfer from the Selected Reserve to
the IRR.

5. The following requirements apply to the
notices required by subsections E.1. and E.2.
of this part 3.

a. Reasonable effort should be made to fur-
nish copies of the notice to the member
through personal contact by a representative
of the command. In such a case, a written ac-
knowledgment of the notice shall be ob-
tained.

b. If the member cannot be contacted or re-
fuses to acknowledge receipt of the notice,
the notice shall be sent by registered or cer-
tified mail, return receipt requested (or by
an equivalent form of notice if such service
by U.S. Mail is not available for delivery at
an address outside the United States) to the
most recent address furnished by the mem-
ber as an address for receipt or forwarding of
official mail. The individual who mails the
notification shall prepare a Sworn Affidavit
of Service by Mail (see 32 CFR part 100 (DoD
Directive 1215.13)), which will be inserted in
the member’s personnel file together with
PS Form 3800.

F. Additional Requirements for Members Be-
yond Military Control by Reason of Unauthor-
ized Absence. 1. Determination of applicability.
If the general court-martial convening au-
thority or higher authority determines that
separation is otherwise appropriate under
this part, a member may be separated with-
out return to military control in one or more
of the following circumstances:

a. Absence without authority after receiv-
ing notice of initiation of separation process-
ing.

b. When prosecution of a member who is
absent without authority appears to be
barred by the statute of limitations, Article
43, UCMJ.

c. When a member who is an alien is absent
without leave and appears to have gone to a
foreign country where the United States has
no authority to apprehend the member under
a treaty or other agreement.

2. Notice. Prior to execution of the separa-
tion under paragraphs 1.b. or 1.c., the mem-
ber will be notified of the imminent action
by registered mail or certified mail, return
receipt requested (or by an equivalent form
of Notice if such service by U.S. Mail is not
available for delivery at an address outside
the United States) to the member’s last
known address or the next of kin under regu-
lations prescribed by the Military Depart-
ment concerned. The notice shall contain the
matter set forth in subsections B.1. or C.1,,
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as appropriate, and shall specify that the ac-
tion has been suspended until a specific date
(not less than 30 days from the date of mail-
ing) in order to give the respondent the op-
portunity to return to military control. If
the respondent does not return to military
control by such date, the separation author-
ity shall take appropriate action under sub-
section B.4. of this part 3.

3. Members of reserve components. See 10
U.S.C 1163 with respect to limitations on sep-
aration of members of reserve components.

[47 FR 10174, Mar. 9, 1982, as amended at 52
FR 46997, Dec. 11, 1987]

PART 42—INTERCEPTION OF WIRE
AND ORAL COMMUNICATIONS
FOR LAW ENFORCEMENT PUR-
POSES

Sec.
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interceptions and pen register oper-

ations.
AUTHORITY: 5 U.S.C. 301.

SOURCE: 43 FR 39988, Sept. 8, 1978, unless
otherwise noted.

§42.1 Reissuance and purpose.

This part reissues part 42 to update
established policies, procedures, and
restrictions governing interception of
wire and oral communications and the
use of pen registers and related devices
for law enforcement purposes, both in
the United States and abroad, in ac-
cordance with 47 U.S.C. 605 and 18
U.S.C. 2510-2520.

§42.2 Applicability and scope.

(a) The provisions of this part apply
to the Office of the Secretary of De-
fense, the military departments, the
Organization of the Joint Chiefs of
Staff, the defense agencies, and the
unified and specified commands (here-
after referred to collectively as ‘“‘DoD
components’).

(b) This part does not affect status of
forces or other specific agreements
that may otherwise limit implementa-

§42.3

tion of its provisions in any particular
geographical area abroad.

§42.3 Policy.

(a) The interception of wire and oral
communications for law enforcement
purposes is prohibited unless conducted
in accordance with this part and appli-
cable law.

(b) The only DoD components author-
ized to intercept wire and oral commu-
nications and conducts pen register op-
erations under this part are the De-
partments of the Army, Navy, and Air
Force. Within these components, au-
thority to use this technique shall be
limited to those offices specifically
designated in writing by the head of
the component.

(c) Interception of wire and oral com-
munications is a special technique
which shall not be considered as a sub-
stitute for normal investigative proce-
dures and shall be authorized only in
those circumstances where it is dem-
onstrated that the information is nec-
essary for a criminal investigation and
cannot reasonably be obtained in some
other, less intrusive manner.

(d) Nonconsensual interception of
wire and oral communications is pro-
hibited unless there exists probable
cause to believe that:

(1) In the case of interceptions within
the United States, a criminal offense
listed in 18 U.S.C. 2516(1) has been, is
being, or is about to be committed;

(2) In the case of interceptions abroad
conducted pursuant to an order issued
by a military judge under
§42.7(a)(1)(ii)(A), one of the following
violations of the Uniform Code of Mili-
tary Justice has been, is being, or is
about to be committed by a person sub-
ject to the Uniform code of Military
Justice under article 2, 10 U.S.C. 802:

(i) The offense of murder, Kidnap-
ping, gambling, robbery, bribery, extor-
tion, espionage, sabotage, treason,
fraud against the Government, or deal-
ing in narcotic drugs, marihuana, or
other dangerous drugs; or

(if) Any other offense dangerous to
life, limb, or property, and punishable
by death or confinement for 1 year or
more; or

(iii) Any conspiracy to commit any of
the foregoing offenses.
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(3) In the case of other interceptions
abroad, one of the following offenses
has been, is being, or is about to be
committed:

(i) An offense
2516(1); or

(ii) Fraud against the Government or
any other offense dangerous to life,
limb, or property and punishable under
title 18 of the U.S. Code by death or
confinement for more than 1 year; or

(iii) Any conspiracy to commit any of
the foregoing offenses.

(e) Consensual interceptions of wire
and oral communications shall be un-
dertaken only when at least one of the
parties to the conversation has con-
sented to the interception and when
the investigation involves:

(1) A criminal offense punishable,
under the United States Code or Uni-
form Code of Military Justice, by death
or confinement for 1 year or more; or

(2) A telephone call involving obscen-
ity, harassment, extortion, bribery,
bomb threat, or threat of bodily harm
that has been made to a person author-
ized to use the telephone of a sub-
scriber-user on an installation, build-
ing, or portion thereof, under Depart-
ment of Defense jurisdiction or control,
and when the subscriber-user has also
consented to the interception.

(f) The prohibitions and restrictions
of this part apply regardless of the offi-
cial use or dissemination of the inter-
cepted information. Any questions as
to whether the use of a particular de-
vice may involve prohibited wire or
oral interception shall be submitted
with supporting facts through channels
to the general counsel of the Depart-
ment of Defense for resolution.

(g9) No otherwise privileged wire or
oral communication intercepted in ac-
cordance with this part shall lose its
privileged character.

listed in 18 U.S.C.

8§42.4 \Waivers.

Waivers of the requirements enun-
ciated in this part will be authorized
on a case-by-case basis only when di-
rected in writing by the Secretary of
Defense. Waivers will be authorized
only under the most limited cir-
cumstances and when consistent with
applicable law.
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8§42.5 Responsibilities.

(a) The Department of Defense Gen-
eral counsel or a single designee, shall:

(1) Determine whether to approve or
deny requests for authorization to con-
duct nonconsensual interceptions
under this part (§842.7(a)(1) (i) and (ii)).

(2) Determine whether to seek Attor-
ney General authorization for emer-
gency nonconsensual interceptions
(842.7(a)(1)(iii)).

(3) In the absence of the Secretary of
the military department concerned, or
a designee, determine whether to ap-
prove or deny requests to conduct con-
sensual interceptions (§42.7(a)(2)(i)).

(4) Provide overall policy guidance
for the implementation of this part.

(b) The Assistant Secretary of De-
fense (Comptroller) (ASD(C)), or a des-
ignee, shall:

(1) In consultation with the DoD Gen-
eral Counsel, act for the Secretary of
Defense to insure compliance with the
provisions of this part.

(2) Receive, process, and transmit to
the DoD General Counsel all requests
from the heads of the DoD components,
or their designees, for authority to
conduct nonconsensual interception of
wire and oral communications.

(3) Furnish to the Attorney General
those reports required by §42.7(f)(1) and
provide a copy of such reports to the
DoD General Counsel.

(4) Receive those reports required by
§42.7(f)(1) and provide a copy of such re-
ports to the DoD General Counsel.

(c) The head of each DoD component
or a designee shall insure compliance
with the policies and procedures set
forth or referenced in this part.

(d) The secretary of each military de-
partment, or a designee, shall:

(1) Determine whether to approve or
deny requests to conduct consensual
interceptions (§42.7(a)(2)(i)). This ap-
proval authority shall not be delegated
to an official below the level of assist-
ant secretary or assistant to the sec-
retary of the military department.

(2) Review requests for nonconsen-
sual interception of wire or oral com-
munications (§42.7(a)(1)).

(3) Designate a control point of con-
tact and so advise the DoD General
Counsel and the ASD(C) for:

(i) Interception activities and related
applications covered by this part.
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(ii) Compilation of reports and for-
warding other submissions to the
ASD(C) as required by the provisions of
this part.

(iii) Maintaining a file of information
regarding all interceptions of wire and
oral communications by any element
of the Department.

(4) Furnish to the ASD(C) the reports
required by §42.7(f)(2).

(e) The judge advocate general of
each military department shall assign
military judges, certified in accordance
with the provisions of article 26(b) of
the Uniform Code of Military Justice,
10 U.S.C. 826(b):

(1) To receive applications for inter-
cept authorization orders and to deter-
mine whether to issue such orders in
accordance with §42.7(a)(1)(ii)(A). The
authorization of such military judges
to issue intercept authorization orders
shall be limited to interceptions occur-
ring abroad and targeted against per-
sons subject to the Uniform Code of
Military Justice.

(2) To receive applications to conduct
pen register operations and to issue or-
ders authorizing such operations in ac-
cordance with 8§42.7(b)(1). The author-
ity of such military judges to issue or-
ders authorizing pen register oper-
ations shall be limited to operations
conducted on a military installation
and targeted against persons subject to
the Uniform Code of Military Justice.

§42.6 Definitions.

(a) Abroad. Outside the United
States. An interception takes place
abroad when the interception device is
located and operated outside the Unit-
ed States and the target of the inter-
ception is located outside the United
States.

(b) Application for court order. A docu-
ment containing specified information
prepared for and forwarded to a judge
of the U.S. district court or the U.S.
court of appeals, or a military judge.

(c) Consensual interception. An inter-
ception of a wire or oral communica-
tion after verbal or written consent for
the interception is given by one or
more of the parties to the communica-
tion.

(d) Court order. An order issued by a
judge of a U.S. district court or a U.S.
court of appeals or by a military judge

§42.6

authorizing a wire or oral interception
or a pen register operation.

(e) Electronic, mechanical, or other de-
vice. Any device or apparatus that can
be used to intercept a wire or oral com-
munication other than any telephone
equipment furnished to the subscriber
or user by a communications common
carrier in the ordinary course of its
business and used by the subscriber or
user in the ordinary course of its busi-
ness or used by an investigative or law
enforcement officer in the ordinary
course of duty (18 U.S.C. 2510(5)).

(f) Interception. The aural acquisition
of the contents of any wire or oral
communication through the use of any
electronic, mechanical, or other device
(18 U.S.C. 2510(4)). The term “‘contents”’
includes any information concerning
the identity of the parties to such com-
munication or the existence, sub-
stance, purport, or meaning of that
communication (18 U.S.C. 2510(8)).

(g) Oral communication. Any oral com-
munication uttered by a person exhib-
iting an expectation that such commu-
nication is not subject to interception,
under circumstances justifying such
expectation (18 U.S.C. 2510(2)).

(h) Pen register. A device connected to
a telephone instrument or line that
permits the recording of telephone
numbers dialed from a particular tele-
phone instrument. ‘““Pen register” also
includes decoder devices used to record
the numbers dialed from a touch-tone
telephone. ““Pen register’” does not in-
clude equipment used to record the
numbers dialed for and duration of
long-distance telephone calls when the
equipment is used to make such
records for an entire telephone system
and for billing or communications
management purposes.

(i) Telephone tracing. A technique or
procedure to determine the origin, by
telephone number and location, of a
telephone call made to a known tele-
phone instrument. The terms “‘lock-
out” and ‘“‘trapping’ may also be used
to describe this technique.

(J) United States. For the purposes of
this part, the term ““United States’ in-
cludes the 50 States of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, and
any territory or possession of the Unit-
ed States.
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(k) United States person. For purposes
of this part the term ‘“U.S. person”
means a United States citizen, an alien
admitted to the United States for per-
manent residence, a corporation incor-
porated in the United States, an unin-
corporated association organized in the
United States and substantially com-
posed of United States citizens or
aliens admitted to the United States
for permanent residence.

() Wire communication. Any commu-
nication made in whole or in part
through the use of facilities for the
transmission of communications by the
aid of wire, cable, or other like connec-
tion between the point of origin and
the point of reception furnished or op-
erated by any person engaged as a com-
mon carrier in providing or operating
such facilities for the transmission of
interstate or foreign communications.
18 U.S.C. 2510(1).

§42.7 Procedures,
tion and reports.

(a) Procedures governing interception of
wire and oral communications—(1) Non-
consensual interception—(i) Nonconsen-
sual interception in the United States.
When an interception is deemed nec-
essary for a criminal investigation, the
following procedures are applicable:

(A) The requesting component shall
prepare and forward through channels
a ‘“‘request for authorization’ to the
Assistant Secretary of Defense (Comp-
troller), or an official designated by
the ASD(C). This application shall be
transmitted by expeditious means and
protected to preclude unauthorized ac-
cess or any danger to the officials or
other persons cooperating in the case.
Each request for authorization will
contain the following information:

(1) The identity of the DoD investiga-
tive or law enforcement official mak-
ing the application;

(2) A complete description of the
facts and circumstances relied upon by
the applicant to justify the intended
interception, including:

(i) The particular offense that has
been, is being, or is about to be com-
mitted;

(if) A description of the nature and
location of the facilities from which or
the place where the communication is
to be intercepted;

record administra-
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(iii) A description of the type of com-
munication sought to be intercepted
with a statement of the relevance of
that communication to the investiga-
tion; and

(iv) The identity of the person, if
known, committing the offense and
whose communications are to be inter-
cepted;

(3) A statement as to whether other
investigative procedures have been
tried and failed or why they reasonably
appear to be unlikely to succeed if
tried or to be too dangerous;

(4) An identification of the type of
equipment to be used to make the
interception;

(5) A statement of the period of time
for which the interception is required
to be maintained. If the nature of the
investigation is such that the intercep-
tion will not terminate automatically
when the described type of communica-
tion has been first obtained, a descrip-
tion of the facts establishing probable
cause to believe that additional com-
munications of the same type will
occur thereafter;

(6) The procedures to minimize the
acquisition, retention, and dissemina-
tion of information unrelated to the
purpose of the interception;

(7) A complete statement of the facts
concerning each previous application
for approval of interceptions of wire or
oral communications known to the ap-
plicant and involving any of the same
persons, facilities or places specified in
the application and the action taken
thereon; and

(8) When the application is for an ex-
tension of an order, a statement set-
ting forth the results thus far obtained
from the interception, or an expla-
nation of the failure to obtain such re-
sults.

(B) The ASD(C), or an official des-
ignated by the ASD(C), will rec-
ommend to the DoD General Counsel
that the request be approved or dis-
approved. Approval or disapproval of
all requests for authorization will be
made in writing by the DoD General
Counsel, or a single designee.

(C) If the request is approved by the
DoD General Counsel, the official mak-
ing the request will coordinate directly
with an attorney from the Department

108



Office of the Secretary of Defense

of Justice or from a U.S. Attorney’s of-
fice for preparation of documents nec-
essary to obtain a court order in ac-
cordance with 18 U.S.C. 2518. These doc-
uments will be forwarded by the De-
partment of Justice attorney to the
Attorney General, or to the designated
Assistant Attorney General, for ap-
proval in accordance with 18 U.S.C.
2516.

(D) Upon approval by the Attorney
General, or the designated Assistant
Attorney General, formal application
for a court order will be made by the
appropriate attorney from the Depart-
ment of Justice, assisted by the appro-
priate military lawyer.

(i) Nonconsensual interceptions
abroad. Unless otherwise authorized by
direction of the President or the Attor-
ney General, the following procedures
are applicable to interceptions for law
enforement purposes when the inter-
ception takes place abroad and when a
DoD component, or members thereof,
conduct or participate in the intercep-
tion; or when the interception takes
place abroad, is targeted against a U.S.
person, and is conducted pursuant to a
request by a DoD component:

(A) When the target of the intercep-
tion is a person subject to the Uniform
Code of Military Justice under Article
2, U.S.C. 802.

(1) The request for authorization
shall include the information required
by paragraph (a)(1)(i)(A) of this sec-
tion, and shall be forwarded through
channels to the Assistant Secretary of
Defense (Comptroller), or the ASD(C)’s,
designee. The ASD(C), or a designee,
shall recommend to the DoD General
Counsel that the request be approved
or disapproved. Approval or dis-
approval of all Requests for Authoriza-
tion shall be made in writing by the
DoD General Counsel, or a single des-
ignee.

(2) Upon written approval of the DoD
General Counsel, the DoD investigative
or law enforcement officer shall pre-
pare a formal application for a court
order in accordance with the proce-
dures of 18 U.S.C. 2518(1). The applica-
tion shall be submitted to a military
judge assigned to consider such appli-
cations pursuant to §42.5(e).

(3) Only military judges assigned by
the Judge Advocate General of their

§42.7

service to receive applications for
intercept authorization orders shall
have the authority to issue such or-
ders. The authority of military judges
to issue intercept authorization orders
shall be limited to interceptions con-
ducted abroad and targeted against
persons subject to the Uniform Code of
Military Justice.

(i) A military judge shall be ineli-
gible to issue an order authorizing an
interception if, at the time of applica-
tion, the judge (A) is involved in any
investigation under Article 32 of the
Uniform Code of Military Justice, 10
U.S.C. 832; or (B) is engaged in any
other investigative or prosecutorial
function in connection with any case;
or if the judge has previously been in-
volved in any investigative or prosecu-
torial activities in connection with the
case for which the intercept authoriza-
tion order is sought.

(if) No military judge who has issued
an order authorizing interceptions may
act as the accuser, be a witness for the
prosecution, or participate in any in-
vestigative or prosecutorial activities
in the case for which the order was is-
sued. A military judge who has issued
an order authorizing interceptions is
not disqualified from presiding over
the trial in the same case.

(iii) A military judge otherwise quali-
fied under §42.7(a)(1)(ii)(C)(i) and (ii) en-
closure shall not be disqualified from
issuing orders authorizing intercep-
tions because the judge is a member for
a service different from that of the tar-
get of the interception or from that of
the investigative or law enforcement
officers applying for the order.

(4) The military judge may enter an
ex parte order, as requested or as modi-
fied, authorizing or approving an inter-
ception of wire or oral communications
if the judge determines on the basis of
the facts submitted by the applicant
that:

(i) There is probable cause to believe
that a person subject to the Uniform
Code of Military Justice is commit-
ting, has committed, or is about to
commit a particular offense enumer-
ated in §42.3(d)(2);

(ii) There is probable cause to believe
that particular communications con-
cerning that offense will be obtained
through such interception;
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(iii) Normal investigative procedures
have been tried and have failed or rea-
sonably appear to be unlikely to suc-
ceed if tried or to be too dangerous;

(iv) There is probable cause to believe
that the facilities from which, or the
place where, the wire or oral commu-
nications are to be intercepted are
being used, or are about to be used, in
connection with the commission of
such offense, or are leased to, listed in
the name of, or commonly used by such
person; and

(v) The interception will not violate
the relevant status of forces agreement
or the applicable domestic law of the
host nation.

(5) Each order authorizing an inter-
ception shall specify:

(i) The identity of the person, if
known, whose communications are to
be intercepted;

(if) The nature and location of the
communications facilities as to which,
or the place where, authority to inter-
cept is granted;

(iii) A particular description of the
type of communication sought to be
intercepted, and a statement of the
particular offense to which it relates;

(iv) The identity of the agency au-
thorized to intercept the communica-
tions, and of the person authorizing the
application; and

(v) The period of time during which
such interception is authorized, includ-
ing a statement as to whether the
interception shall terminate automati-
cally when the described communica-
tion has been first obtained.

(6) Every order and extension thereof
shall contain a provision that the au-
thorization to intercept shall be exe-
cuted as soon as practicable, shall be
conducted in such a way as to mini-
mize the interception of communica-
tions not otherwise subject to intercep-
tion under this part, and shall be ter-
minated upon attainment of the au-
thorized objective.

(7) No order entered by a military
judge may authorize an interception
for any period longer than is necessary
to achieve the objective of the author-
ization, nor in any event longer than 60
days. Extensions of an order may be
granted, but only upon application for
an extension made in accordance with
the procedures of 18 U.S.C. 2518(1), and
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after the military judge makes the
findings required by paragraph
(@)(Q)(ii)(A)(4) of this section. The pe-
riod of extension shall be no longer
than is necessary to achieve the pur-
pose for which it was granted and in no
event for longer than 60 days.

(8) The contents of communications
intercepted pursuant to an order issued
by a military judge shall, if possible, be
recorded on tape or wire or other com-
parable device. The recording of the
contents of such communications shall
be done in such a way as will protect
the recording from editing or other al-
terations. Custody of the recording
shall be wherever required by the regu-
lations promulgated under paragraph
(e)(1) of this section and it shall not be
destroyed except pursuant to para-
graph (e)(4) of this section.

(9) The contents of a communication
intercepted abroad, or evidence derived
therefrom, shall be inadmissible in any
court-martial proceeding, in any pro-
ceeding under Article 15 of the Uniform
Code of Military Justice, 10 U.S.C. 815,
or in any other proceeding if the:

(i) Communication was intercepted in
violation of this part or applicable law;

(if) Order of authorization under
which it was intercepted is insufficient
on its face; or

(iii) Interception was not made in
conformity with the order of authoriza-
tion.

(B) When the target of an intercep-
tion conducted abroad is a person who
is not subject to the Uniform Code of
Military Justice:

(1) The request for authorization
shall be prepared and forwarded for ap-
proval in accordance with the proce-
dures in paragraph (a)(1)(i) (A) and (B)
of this section.

(2) The DoD General Counsel shall de-
termine whether to approve the re-
quest and what further approval is re-
quired by law to conduct the intercep-
tion.

(iii) Emergency nonconsensual intercep-
tions in the United States and abroad. If,
in the judgment of the head of the DoD
component concerned, or a designee,
the emergency need for a nonconsen-
sual interception precludes obtaining
the advance written approval and court
order required by paragraph (a)(1) (i)
and (ii) of this section, the component
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head or designee shall notify the DoD
General Counsel who shall determine
whether to seek the authorization of
the Attorney General for an emergency
nonconsensual interception in accord-
ance with the procedures of 18 U.S.C.
2518(7).

(iv) Time limits. Nonconsensual inter-
ceptions within the United States may
be approved for a period not to exceed
30 days. Nonconsensual interceptions
outside the United States may be ap-
proved for a period not to exceed 60
days. Renewal requests for specified pe-
riods of not more than 30 days each (60
days for interceptions outside the Unit-
ed States), may be submitted to the ap-
proving authority for consideration.
The interception in all instances shall
be terminated as soon as the desired in-
formation is obtained, or when the
interception proves to be nonproduc-
tive.

(2) Consensual interceptions. (i) The
following procedures are applicable to
all consensual interceptions of oral or
wire communications:

(A) When one of the parties to the
conversation consents to an intended
interception of a communication, the
DoD investigative or law enforcement
official shall prepare a request contain-
ing the following information:

(1) A description of the facts and cir-
cumstances requiring the intended
interception, the means by which it
would be conducted, the place in which
it would be conducted, and its expected
duration;

(2) The names of all the persons
whose conversations are expected to be
intercepted and their roles in the crime
being investigated. When the name of
the nonconsenting party or parties is
not known at the time the request is
made, the official making the request
shall supply such information within 30
days after termination of the intercep-
tion. If such information is not known
at the end of this period, it shall be
supplied whenever it is later discov-
ered;

(3) A statement that in the judgment
of the person making the request the
interception is warranted in the inter-
est of effective law enforcement.

(B) An application for a court inter-
ception order is not necessary in this
situation. Written approval of the re-
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quest shall be made by the Secretary of
a military department, or a designee,
or, in their absence, the DoD General
Counsel. This approval authority shall
not be delegated to an official below
the level of Assistant Secretary or As-
sistant to the Secretary of a military
department.

(C) The Secretaries of the military
departments shall designate an official
to act upon telephonic requests when
emergency needs preclude advance
written approval. A written record of
such requests shall be made.

(ii) The following restrictions are ap-
plicable to all consensual interceptions
of oral or wire communications:

(A) Within the United States, ap-
proval shall be granted for a period of
no more than 30 days. Abroad, approval
may be granted for 60 days. Renewal
requests for specified periods of not
more than 30 days each (60 days for
interception outside the United States)
may be submitted to the approving au-
thority for consideration. The intercep-
tion in all instances shall be termi-
nated as soon as the desired informa-
tion is obtained, or when the intercep-
tion proves to be nonproductive.

(B) The authorization for consensual
interception of communications shall
define clearly the manner in which the
interception is to be accomplished. A
‘“‘consensual interception’ shall not in-
volve the installation of equipment in
violation of the constitutionally pro-
tected rights of any nonconsenting per-
son whose communications will be
intercepted.

(b) Procedures governing the use of pen
registers and similar devices or tech-
niques. The procedures of this section
apply to the use of pen registers,
touch-tone telephone decoders, and
similar devices. Unless otherwise au-
thorized by direction of the President
or the Attorney General, pen register
and similar operations shall be con-
ducted only upon probable cause and
pursuant to a court order.

(1) Operations conducted on a military
installation and targeted against persons
subject to the Uniform Code of Military
Justice. Except as provided in
§42.7(b)(3), when a pen register oper-
ation is conducted on a military instal-
lation, in the United States or abroad,
and when the target of the operation is
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a person subject to the Uniform Code of
Military Justice, the following proce-
dures apply:

(i) The application for a court order
authorizing the operation shall be
made in writing upon oath or affirma-
tion and shall be submitted to a mili-
tary judge assigned by the Judge Advo-
cates General, pursuant to paragraph
(f)(5) of this section, to receive such ap-
plications. An application shall include
the following information:

(A) The identity of the DoD inves-
tigative or law enforcement officer
making the application;

(B) A complete statement of the facts
and circumstances relied upon by the
application to justify the applicant’s
belief that there exists probable cause
to believe that the operation will
produce evidence of a crime, including
a description of the particular offense
involved, a description of the nature
and location of the facilities from
which the intercepted information
originates, and the identity of the per-
son, if known, who has committed, is
about to commit, or is committing the
offense and who is the target of the op-
eration;

(C) A statement of the period of time
for which the operation is required to
be maintained.

(ii) Subject to the Ilimitations of
paragraph (a)(1)(ii)(C) (i), (i), and (iii)
of this section, a military judge as-
signed to receive applications for or-
ders authorizing operations covered by
this subsection may enter an order au-
thorizing the operation upon finding
that the target of the operation is a
person subject to the Uniform Code of
Military Justice, that the operation
will be conducted on a military instal-
lation, and that there exists probable
cause to believe that the operation will
produce evidence of a crime. Each
order shall specify the:

(A) Ildentity of the person, if known,
who is the target of the operation;

(B) Location of the facilities from
which the intercepted information
originates and of the facilities on
which the operation will take place;

(C) Period of time during which such
operation is authorized.

(iii) When the application is for an
operation conducted abroad, the mili-
tary judge may not authorize the oper-
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ation if it would violate the relevant
Status of Forces Agreement or the ap-
plicable domestic law of the host na-
tion.

(2) Other pen register operations. (i)
When the target of a pen register oper-
ation abroad is a person who is not sub-
ject to the Uniform Code of Military
Justice:

(A) The application for authority to
conduct a pen register operation shall
include the information in paragraph
(b)(1)(i) of this section and shall be for-
warded to the DoD General Counsel.

(B) The DoD General Counsel shall
determine whether to approve the re-
quest and what further approval is re-
quired by law to conduct the pen reg-
ister operation.

(ii) Except as provided in paragraph
(b)(3) of this section, all other pen reg-
ister and similar operations in the
United States shall be conducted pur-
suant to a search warrant (or other ju-
dicial order authorizing the operation)
issued by a judge of competent juris-
diction.

(3) Pen register operations which in-
clude nonconsensual interceptions of wire
communications. When an operation
under this section is to be conducted in
conjunction with a nonconsensual
interception of a wire communication
under §42.7(a)(1), procedures of
§42.7(a)(1) shall apply to the entire op-
eration.

(c) Procedures governing telephone
tracing. When prior consent of one or
more parties to a telephone tracing op-
eration has been obtained, the use of
telephone tracing equipment and tech-
niques shall be authorized only after
coordination with appropriate judge
advocate personnel or other component
legal counsel. The local military facil-
ity commander may approve consen-
sual telephone tracing operations on
military facilities. For use outside
military jurisdiction, the local mili-
tary commanders, in coordination with
judge advocate personnel, shall coordi-
nate with local civilian or host country
authorities when appropriate. In all
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cases, use of this technique must com-
ply with the provisions of DoD direc-
tive 5200.27.1

(d) Interception equipment—(1) Control
of interception equipment. (i) DoD Com-
ponents other than the military de-
partments are not authorized to pro-
cure or maintain equipment primarily
useful for the interception of wire and
oral communications described in this
part. The heads of military depart-
ments shall establish controls to insure
that only the minimum quantity of
interception equipment required to ac-
complish assigned missions is procured
and retained in inventories.

(ii) Interception equipment shall be
safeguarded to prevent unauthorized
access or use, with appropriate inven-
tory records to account for all equip-
ment at all times. Storage shall be cen-
tralized to the maximum extent pos-
sible consistent with operational re-
quirements. When equipment is with-
drawn from storage a record shall be
made as to the times of withdrawal and
of its return to storage. Equipment
should be returned to storage when not
in actual use, except to the extent that
returning the equipment would inter-
fere with its proper utilization. The in-
dividual to whom the equipment is as-
signed shall account fully, in a written
report, for the use made of the equip-
ment during the time it was removed
from storage. Copies of the completed
inventories of equipment, the times of
withdrawal and return and the written
reports of the agents specifying the
uses made of the equipment shall be re-
tained for at least 10 years.

(2) Disposal of interception equipment.
(i) Federal law prohibits the sale or
possession of any device by any person
who knows or has reason to know that
““the design of such device renders it
primarily useful for the purpose of the
surreptitious interception of wire or
oral communications * * *.” Accord-
ingly, disposal outside the Government
of such interception equipment is pro-
hibited.

(ii) If there is any question as to
what purpose an item of equipment is

1Copies may be obtained, if needed, from
the U.S. Naval Publications and Forms Cen-
ter, 5801 Tabor Ave., Philadelphia, Pa. 19120,
attention code 301.
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primarily useful for, then the officials
involved should, in the exercise of due
caution, prohibit its sale pending refer-
ral to the DoD General Counsel for a
determination as to the proper classi-
fication of such devices under the law.

(e) Records administration—(1) General.
All recordings and records of informa-
tion obtained through interception ac-
tivities conducted under the provisions
of this part shall be safeguarded to pre-
clude unauthorized access, theft, or
use. Both the interest of the Govern-
ment and the rights of private individ-
uals involved shall be considered in the
development of safeguarding proce-
dures. The Secretaries of the military
departments shall promulgate regula-
tions specifying storage and access re-
quirements for applications, orders, re-
cordings, and other records of informa-
tion obtained through interception ac-
tivities. These regulations shall in-
clude provisions for storage and access
while the case is active and after the
case has become inactive and the
records have been transferred to a cen-
tralized facility. Copies of all issuances
and revisions shall be provided to the
DoD General Counsel and the ASD(C)
as promulgated.

(2) Indexing—(i) Interceptions. The
records of consensual and nonconsen-
sual interceptions shall be prepared
and maintained to provide for central-
ized, readily accessible records or indi-
ces that include the following:

(A) Names, citizenship, and other
available identifying data for each rea-
sonably identifiable person intercepted
(intentionally or otherwise), whether a
case subject or not. If available, the so-
cial security account number and the
date and place of birth of the individ-
uals intercepted and identified;

(B) The telephone numbers of radio
telephone call signs involved in the
interception;

(C) The case number or other identi-
fier for the interception;

(D) The address of the location of the
interception;

(E) The inclusive dates of the inter-
ception.

(ii) Denied interception applications.
Records of all applications submitted
to and disapproved by a Federal or
military judge for authorization to
conduct a nonconsensual interception

113



§42.7

of a wire or oral communication shall
be prepared and maintained in a sepa-
rate, centralized index which shall in-
clude the following information:

(A) Names and other available identi-
fying data for each reasonably identifi-
able target of the interception applied
for;

(B) The telephone numbers or radio
telephone call signs involved in the ap-
plication;

(C) The address of the location of the
interception applied for;

(D) The case number or other identi-
fier for the application; and

(E) A statement of the other facts
concerning the application and the rea-
son that the application was refused.

(3) Dissemination controls. (i) The
index and records maintained pursuant
to paragraph (e)(2)(ii) of this section,
shall be used only as required to satisfy
the requirements of 18 U.S.C. 2518(1)(e),
paragraph (@) (L)(D)(A)(7), @@)(ii) (A)
and (B) (statement of prior applica-
tions) and (f) (1) and (2) of this section.

(ii) In all cases, access to information
obtained by interception activities
conducted under the provisions of this
part shall be restricted to those indi-
viduals having a defined need-to-know
clearly related to the performance of
their duties.

(iii) The information may be dissemi-
nated outside the Department of De-
fense only when:

(A) Required for the purposes de-
scribed in 18 U.S.C. 2517,

(B) Required by law (including the
Privacy Act of 1974, as amended, and
the Freedom of Information Act of
1967, as amended, or order of a Federal
court;

(C) Requested by a committee of the
Congress and approved for release by
the DoD General Counsel; or

(D) Required by the provisions of
Status of Forces or other international
agreements.

(iv) Secretaries of the military de-
partments shall promulgate regula-
tions, policies and procedural controls
and designate responsible officials for
both internal and external dissemina-
tion of the information described
above. Procedures shall include suffi-
cient records reflecting dissemination
of this information. Copies of all
issuances and revisions for these pur-
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poses shall be provided the DoD Gen-
eral Counsel and the ASD(C) as pro-
mulgated.

(4) Retention and disposition of records.
Records and recordings of interception
shall be retained for 10 years after ter-
mination of the interception and then
disposed of in accordance with compo-
nent records retirement procedures. If
the interception was conducted in the
United States under the provisions of
18 U.S.C. 2516, the records may be de-
stroyed only pursuant to order of the
court involved.

(f) Reports—(1) By the Assistant Sec-
retary of Defense (Comptroller). The
ASD(C), or a designee, shall submit the
following reports to the Attorney Gen-
eral:

(i) Quarterly. For the quarters ending
in March, June, September, and De-
cember, to be submitted by the end of
each following month, a report of all
consensual interceptions of oral com-
munications by DoD components in the
United States and abroad. This report
shall specify for each interception the
means by which the interception was
conducted, the place in which it was
conducted, its duration, and the use
made of the information acquired. This
report shall also contain the names and
positions of persons authorized to ap-
prove consensual interceptions of oral
communications, including those per-
sons authorized to approve emergency,
telephonic requests.

(ii) Annually. (A) By January 31, a re-
port of all nonconsensual interceptions
of wire or oral communications con-
ducted for investigative or law enforce-
ment purposes abroad by DoD compo-
nents during the preceding year and of
all unsuccessful applications for orders
to conduct such interceptions during
the preceding year. This report shall
contain the information required in 18
U.S.C. 2519(2).

(B) By July 31, an inventory of all
DoD electronic or mechanical equip-
ment primarily useful for interception
of wire or oral communications.

(2) By the Secretaries of the military de-
partments. The Secretaries of the mili-
tary departments, or their designees,
shall submit the following reports to
the ASD(C):
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(i) Quarterly. For the quarters ending
in March, June, September, and De-
cember, to be received by the 15th day
of each following month, a report of all
interceptions of wire and oral commu-
nications, pen register operations, and
unsuccessful applications for non-
consensual interceptions conducted by
the military departments in the United
States and abroad. This report shall in-
clude the information listed in §42.8.

(ii) Annually. By July 15, a complete
inventory of all devices in the DoD
component that are primarily useful
for interception of wire or oral commu-
nications or for operations covered by
paragraph (b) of this section. This re-
port shall include a statement that the
amount of equipment is being main-
tained at the lowest level consistent
with operational requirements.

§42.8 Information to be included in re-
ports of interceptions and pen reg-
Ister operations.

(a) Consensual interceptions. (1) lden-
tity of DoD component making this re-
port.

(2) Indicate whether the report is a
wire or oral interception operation and
whether the interception included the
use of a pen register. (If more than one
operation 1is authorized, a separate
entry should be made for each.)

(3) Purpose or objective of operation.
Specify offense being investigated and
included a brief synopsis of the case.

(4) Investigative case number or iden-
tifier for the operation.

(5) Location of the operation.

(6) Type of equipment used and meth-
od of installation.

(7) Identity of the performing organi-
zational unit. (Indicate if the intercep-
tion was conducted for a DoD compo-
nent other than the component making
the report or for a non-DoD activity.)

(8) Identity of DoD investigative or
law enforcement officer who requested
or applied for the interception.

(9) Approval authority and date of
approval.

(10) Length and dates for which oper-
ation was approved.

(11) Actual date operation was initi-
ated, and date terminated.

(12) If operation was extended, state
name of authority approving extension
and dates to which extended.
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(13) State where tapes, transcripts,
and notes are stored.

(14) Evaluation of results of oper-
ations, including the use made of the
information in subsequent investiga-
tion or prosecution.

(15) The names and positions of per-
sons authorized to approve consensual
interceptions, including those persons
authorized to approve emergency, tele-
phonic requests.

(16) Indicate whether the intercep-
tion took place in the United States or
abroad.

(b) Nonconsensual interceptions in the
United States. In addition to items in
§42.8(a) (1)-(14), include the following:

(1) Identity of court and judge who is-
sued the intercept authorization order
and date of order.

(2) Nature and frequency of incrimi-
nating communications intercepted
(specify dates and approximate dura-
tion of each communication).

(3) Nature and frequency of other
communications intercepted.

(4) Number of persons whose commu-
nications were intercepted. Indicate
number of U.S. persons known to have
been intercepted and whether such per-
sons were targets or incidentals.

(c) Nonconsensual interceptions abroad.
In addition to items in paragraphs (a)
(1)-(14) and (b) (1)-(4) of this section, in-
clude the following:

(1) Number of persons located in the
United States whose communications
were intercepted.

(2) In the report for the last quarter
of each calendar year, include:

(i) The number of arrests and trials
resulting from each interception con-
ducted during the year. Indicate the of-
fense for each interception.

(if) The number of convictions result-
ing from the interceptions conducted
during the year and the offenses for
which convictions were obtained.

(d) Pen register operations. Pen reg-
ister operations conducted in conjunc-
tion with nonconsensual interceptions
should be included in §42.8 (a) and (b).
For all other pen register operations
include items (1)-(15) from §42.8(a),
items (1)-(4) from §42.8(b), and indicate
whether the operation was conducted
in the United States or abroad.
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(e) Unsuccessful applications for non-
consensual interception authorization or-
ders. (1) ldentity of applying organiza-
tional unit. (Indicate if the application
was on behalf of a DoD component
other than the component making the
report or on behalf of a non-DoD activ-
ity.)

(2) Investigative case number or iden-
tifier for the application.

(3) ldentity of applying DoD inves-
tigative or law enforcement officer.

(4) Approval authority and date of
approval of DoD request.

(5) ldentity of judge who denied the
application and date of denial.

(6) Offense specified in the applica-
tion.

(7) Whether the application was for a
wire or oral interception order, and
whether the application was for an
interception in the United States or
abroad.

(8) Purpose or object of the intercep-
tion applied for. Include a brief synop-
sis of the case.

(9) If the application was for an ex-
tension, indicate the dates, duration,
and results of the previous intercep-
tion.

(10) Specific location of the intercep-
tion applied for.

(11) Number of U.S. persons named as
targets in the application.

(12) Reason why the application was
denied.

PART 43—PERSONAL COMMERCIAL

SOLICITATION ON DoD INSTAL-
LATIONS

Sec.

43.1 Reissuance and purpose.

43.2 Applicability and scope.

43.3 Definitions.

43.4 Policy.

43.5 Responsibilities.

43.6 Procedures.

APPENDIX A TO PART 43—LIFE INSURANCE

PRODUCTS AND SECURITIES
APPENDIX B TO PART 43—THE OVERSEAS LIFE
INSURANCE ACCREDITATION PROGRAM

AUTHORITY: 5 U.S.C. 301.

SOURCE: 51 FR 7552, Mar. 5, 1986, unless oth-
erwise noted.
8§43.1 Reissuance and purpose.

This part:
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(a) Consolidates into a single docu-
ment parts 43 and 276 of this title and
update DoD policies and procedures
governing personal commercial solici-
tation and insurance sales on DoD in-
stallations.

(b) Continues the established annual
DoD accreditation requirements for
life insurance companies operating in
overseas areas where neither Federal
nor State consumer protection regula-
tions apply.

§43.2 Applicability and scope.

(a) This part applies to the Office of
the Secretary of Defense (OSD), the
Military Departments, the Organiza-
tion of the Joint Chiefs of Staff (OJCS),
the Unified Commands, and the De-
fense Agencies (hereafter referred to
collectively as ‘“‘DoD Components’).
The term “*Military Services,” as used
herein, refers to the Army, Navy, Air
Force, Marine Corps, and Coast Guard.

(b) The provisions of this part do not
apply to services furnished by commer-
cial companies, such as deliveries of
milk, laundry, and related residence
services when such services are author-
ized by the DoD installation com-
mander.

(c) Nothing in this part should be
construed to preclude private, non-
profit, tax-exempt organizations com-
posed of active and retired members of
the Military Services from holding
membership meetings which do not in-
volve commercial solicitation on DoD
installations. Attendance at these
meetings shall be voluntary and the
time and place of such meetings are
subject to the discretion of the instal-
lation commander or his or her des-
ignee.

[51 FR 7552, Mar. 5, 1986, as amended at 52 FR
25008, July 2, 1987]

§43.3 Definitions.

Agent. An individual who receives re-
muneration as a salesperson or whose
remuneration is dependent on volume
of sales of a product or products.

Association. Any organization, wheth-
er or not the word ‘““Association’ ap-
pears in its title, composed of and serv-
ing exclusively members of the Mili-
tary Services on active duty, in a Re-
serve status, in a retired status, and
their dependents, which officers its
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members life insurance coverage, ei-
ther as part of the membership dues, or
as a separately purchased plan made
available through an insurance carrier
or the association as a self-insurer, or
a combination of both.

DoD installation. Any Federally
owned, leased, or operated base, res-
ervation, post, camp, building, or other
facility to which DoD personnel are as-
signed for duty, including barracks,
transient housing, and family quarters.

DoD personnel. All active duty offi-
cers (commissioned and warrant) and
enlisted members of the Military Serv-
ices and all civilian employees, includ-
ing nonappropriated fund employees
and special Government employees of
all offices, agencies, and departments
carrying on functions on a Defense in-
stallation.

General agent. A person who has a
legal contract to represent a company
solely and exclusively.

Insurance carrier. An insurance com-
pany issuing insurance through an as-
sociation or reinsuring or coinsuring
such insurance.

Insurance product. A policy, annuity,
or certificate of insurance issued by an
insurer or evidence of insurance cov-
erage issued by a self-insured associa-
tion.

Insurer. Any company or association
engaged in the business of selling in-
surance policies to DoD personnel.

Normal home enterprises. Sales or serv-
ices which are customarily conducted
in a domestic setting and do not com-
pete with an installation’s officially
sanctioned commerce.

Securities. Mutual funds, stocks,
bonds, or any product registered with
the Securities and Exchange Commis-
sion except for any insurance or annu-
ity product issued by a corporation
subject to supervision by State insur-
ance authorities.

Solicitation. The conduct of any pri-
vate business, including the offering
and sale of insurance on a military in-
stallation. Solicitation on installations
is a privilege as distinguished from a
right, and its control is a responsibility
vested in the DoD installation com-
mander.

§43.6

§43.4 Policy.

It is the policy of the Department of
Defense to safeguard and promote the
welfare of DoD personnel as consumers
by setting forth a uniform approach to
the conduct of all personal commercial
solicitation and sales to them by deal-
ers and their agents.

8§43.5 Responsibilities.

(a) The Assistant Secretary of Defense
(Force Management and Personnel)
(ASD(FM&P)) shall be responsible for
developing policies and procedures gov-
erning personal commercial solicita-
tion activities conducted on DoD in-
stallations.

(b) The Heads of DoD Components, or
their designees, shall assure implemen-
tation of this Directive and compliance
with its provisions.

§43.6 Procedures.

(a) General. (1) No person has author-
ity to enter upon a DoD installation
and transact personal commercial so-
licitation as a matter of rights. Per-
sonal commercial solicitation will be
permitted only if the following require-
ments are met:

(i) The solicitor is duly licensed
under applicable Federal, State, or mu-
nicipal laws and has complied with in-
stallation regulations in accordance
with paragraph (c) of this section.

(ii) Personal commercial solicitation
is permitted by the local installation
commander.

(iii) A specific appointment has been
made with the individual concerned
and conducted in family quarters or in
other areas designated by the installa-
tion commander.

(2) Those seeking to transact per-
sonal commercial solicitation on over-
seas installations shall be required to
observe, in addition to the above, the
applicable laws of the host country
and, upon demand, present documen-
tary evidence to the installation com-
mander, or designee, that the company
they represent, and its agents, meet
the licensing requirements of the host
country.

(3) Organizations involved in sales
are permitted to display literature on
DoD installations in locations selected
by the commander.
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(b) Life insurance products and securi-
ties. (1) Life insurance products and se-
curities offered and sold to DoD person-
nel must meet the prerequisites de-
scribed in Appendix A.

(2) Insurers and their agents are au-
thorized to solicit on DoD installations
provided they are licensed under the
insurance laws of the State in which
the installation is located. In overseas
areas, DoD Components shall limit this
authorization to those insurers accred-
ited under the provisions of Appendix
B.

(3) The conduct of all insurance busi-
ness on DoD installations shall be by
specific appointment. When establish-
ing the appointment, insurance agents
must identify themselves to the pro-
spective purchaser as an agent for a
specific company.

(4) Installation commanders shall
designate areas where interviews by
appointment may be conducted. Invita-
tions to conduct interviews shall be ex-
tended to all agents on an equitable
basis. Where space and other consider-
ations limit the number of agents
using the interviewing area, the instal-
lation commander may develop and
publish local policy consistent with
this concept.

(5) Installation commanders shall
make disinterested third-party coun-
seling available to DoD personnel de-
siring counseling.

(6) In addition to the solicitation pro-
hibitions contained in paragraph (d) of
this section, DoD Components shall
prohibit:

(i) DoD personnel from representing
any insurer, or dealing directly or indi-
rectly with any insurer or any recog-
nized representative of any insurer on
the installation, as an agent or in any
official or business capacity with or
without compensation.

(if) The use of an agent as a partici-
pant in any Military Services-spon-
sored insurance education or orienta-
tion program.

(iii) The designation of any agent or
the use by any agent of titles such as
“‘Battalion Insurance Counselor,”
“Unit Insurance Advisor,” ‘“‘Service-
men’s Group Life Insurance Conversion
Consultant,” etc.

(iv) The assignment of desk space for
interviews for other than a specific pre-
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arranged appointment. During such ap-
pointment, the agent shall not be per-
mitted to display desk or other signs
announcing his or her name or com-
pany affiliation.

(v) The use of the “‘Daily Bulletin’ or
any other notice, official or unofficial,
announcing the presence of an agent
and his or her availability.

(c) Supervision of on-base commercial
activities. (1) All pertinent installation
regulations shall be posted in a place
easily accessible to those conducting
personal commercial solicitation ac-
tivities on the installation.

(2) When practicable, as determined
by the installation commander, a copy
of the applicable installation regula-
tions shall be given to those conduct-
ing on-base commercial activities with
the warning that any infractions of the
regulations will result in the with-
drawal of solicitation privileges.

(d) Prohibited practices. The following
commercial solicitation practices shall
be prohibited on all DoD installations:

(1) Solicitation of recruits, trainees,
and transient personnel in a ‘““mass’ or
‘“‘captive’ audience.

(2) Making appointments with or so-
liciting military personnel who are in
an ‘“‘on-duty’’ status.

(3) Soliciting without appointment in
areas utilized for the housing or proc-
essing of transient personnel, in bar-
racks areas used as quarters, in unit
areas, in family quarters areas, and in
areas provided by installation com-
manders for interviews by appoint-
ment.

(4) Use of official identification cards
by retired or reserve members of the
Military Services to gain access to DoD
installations for the purpose of solicit-
ing.

(5) Procuring, or attempting to pro-
cure, or supplying roster listings of
DoD personnel for purposes of commer-
cial solicitation, except for releases
granted in accordance with DoD Direc-
tive 5400.7.

(6) Offering unfair, improper, and de-
ceptive inducements to purchase or
trade.

(7) Using rebates to facilitate trans-
actions or to eliminate competition.
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(8) Using manipulative, deceptive, or
fraudulent devices, schemes, or arti-
fices, including misleading advertising
and sales literature.

(9) Using oral or written representa-
tions to suggest or give the appearance
that the Department of Defense spon-
sors or endorses any particular com-
pany, its agents, or the goods, services,
and commodities it sells.

(10) Full-time DoD personnel making
personal commercial solicitations or
sales to DoD personnel who are junior
in rank or grade as provided in DoD Di-
rective 5500.71.

(11) Entering into any unauthorized
or restricted area.

(12) Using any portion of installation
facilities, including quarters, as a
showroom or store for the sale of goods
or services, except as specifically au-
thorized by DoD Directives 1330.92 and
1330.173 and DoD Instructions 1330.184
and 1000.155. This is not intended to
preclude normal home enterprises, pro-
viding applicable State and local laws
are complied with.

(13) Soliciting door to door.

(14) Advertising addresses or tele-
phone numbers of commercial sales ac-
tivities conducted on the installation,
except for authorized activities con-
ducted by members of military families
residing in family housing.

(e) Denial and revocation of on-base so-
licitation. (1) The installation com-
mander shall deny or revoke permis-
sion to a company and its agents to
conduct commercial activities on the
base if such action is in the best inter-
ests of the command. The grounds for
taking this action shall include, but
not be limited to, the following:

(i) Failure to meet the licensing and
other regulatory requirements pre-
scribed in paragraphs (a) and (b) of this
section.

(if) Commission of any of the prac-
tices prohibited in paragraphs (b)(6)
and (d) of this section.

(iii) Substantiated complaints or ad-
verse reports regarding quality of
goods, services, and commodities and

1Copies may be obtained, if needed, from
the US Naval Publications and Forms Center
5801 Tabor Avenue, ATTN: Code 301, Phila-
delphia PA 19120.

2—5See footnote 1 to paragraph (d)(10) of
this section.
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the manner in which they are offered
for sale.

(iv) Knowing and willful violations of
Pub. L. 90-321.

(v) Personal misconduct by a compa-
ny’s agent or representative while on
the installation.

(vi) The possession of or any attempt
to obtain supplies of allotment forms
used by the Military Departments, or
possession or use of facsimiles thereof.

(vii) Failure to incorporate and abide
by the Standards of Fairness policies
contained in DoD Directive 1344.9.6

(2) In withdrawing solicitation privi-
leges, the commander shall determine
whether to limit it to the agent alone
or extend it to the company the agent
represents. This decision shall be com-
municated to the agent and to the
company the agent represents and
shall be based on the circumstances of
the particular case, including, among
others, the nature of the violations,
frequency of violations, the extent to
which other agents of the company
have engaged in such practices, and
any other matters tending to show the
company’s culpability.

(i) Upon withdrawing solicitation
privileges, the commander shall
promptly inform the agent and the
company the agent represents orally or
in writing.

(i) If the grounds for the action in-
volve the eligibility of the agent or
company to hold a State license or to
meet other regulatory requirements,
the appropriate authorities will be no-
tified.

(iii) The commander shall afford the
individual or company an opportunity
to show cause why the action should
not be taken. To ‘“‘show cause’” means
an opportunity must be given for the
grieved party to present facts on his or
her behalf on an informal basis for the
consideration of the installation com-
mander.

(iv) If warranted, the commander
shall recommend to the Military De-
partment concerned that the action
taken be extended to other DoD instal-
lations. If so approved, and when ap-
propriate, the Assistant Secretary of

6See footnote 1 to paragraph (d)(10) of this
section.
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Defense (Force Management and Per-
sonnel) (ASD(FM&P)), following con-
sultation with the Military Depart-
ment concerned, shall order the action
extended to other Military Depart-
ments.

(v) AIll denials or withdrawals of
privileges will be for a set period of
time, at the end of which the individ-
ual may reapply for permission to so-
licit through the Military Department
originally imposing the restriction. De-
nial or withdrawal of soliciting privi-
leges may or may not be continued, as
warranted.

(vi) When such denials or withdraw-
als are lifted, the Office of the
ASD(FM&P) shall be notified for par-
allel action if the same denial or with-
drawal has been extended to other Mili-
tary Departments.

(vii) The commanding officer may, if
circumstances dictate, make imme-
diate suspensions of solicitation privi-
leges for a period of 30 days while an
investigation is conducted. Exceptions
to this amount of time must be ap-
proved by the Military Department
concerned.

(3) Upon receipt of the information
outlined above, the Secretaries of the
Military Departments may direct the
Armed Forces Disciplinary Control
Boards in all geographical areas in
which the grounds for action have oc-
curred to consider the charges and take
appropriate action.

(f) Advertising policies. (1) The Depart-
ment of Defense expects voluntary ob-
servance of the highest business ethics
both by commercial enterprises solicit-
ing DoD personnel through advertise-
ments in unofficial military publica-
tions, and by the publishers of those
publications in describing goods, serv-
ices, and commodities, and the terms
of the sale (including guarantees, war-
ranties, and the like).

(2) The advertising of credit terms
shall conform to the provisions of Pub.
L. 90-321 as implemented by Regulation
Z.

(g) Educational programs. (1) The Mili-
tary Departments shall develop and
disseminate information and education
programs for members of the Military
Services on how to conduct their per-
sonal commercial affairs, including
such subjects as the Truth-in-Lending
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Act, insurance, Government benefits,
savings, and budgeting. The services of
representatives of credit unions, banks,
and those nonprofit military associa-
tions (provided such associations are
not underwritten by a commercial in-
surance company) approved by the
Military Departments may be used for
this purpose. Under no circumstances
shall commercial agents, including rep-
resentatives of loan, finance, insurance
or investment companies, be used for
this purpose. Educational materials
prepared or presented by outside orga-
nizations expert in this field may, with
appropriate disclaimers and permis-
sion, be adapted or used if approved by
the Military Department concerned.
Presentations by approved organiza-
tions shall only be conducted at the ex-
press request of the installation com-
mander.

(2) The Military Departments shall
also make qualified personnel and fa-
cilities available for individual coun-
seling on loans and consumer credit
transactions in order to encourage
thrift and financial responsibility and
promote a better understanding of the
wise use of credit, as prescribed in DoD
Directive 1344.9.7

(3) Military members shall be encour-
aged to seek advice from a legal assist-
ance officer or their own lawyer before
making a substantial loan or credit
commitment.

(4) Each Military Department shall
provide advice and guidance to mili-
tary personnel who have a complaint
under Pub. L. 90-321 or who allege a
criminal violation of its provisions, in-
cluding referral to the appropriate reg-
ulatory agency for processing of the
complaint.

[51 FR 7552, Mar. 5, 1986, as amended at 52 FR
25008, July 2, 1987]

APPENDIX A TO PART 43—LIFE
INSURANCE PRODUCTS AND SECURITIES

A. LIFE INSURANCE PRODUCT CONTENT
PREREQUISITES

1. Insurance products, other than certifi-
cates or other evidence of insurance issued
by a self-insured association, offered and sold
worldwide to personnel on DoD installations,
must:

7See footnote 1 to §43.6(d)(10).
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a. Comply with the insurance laws of the
State or country in which the installation is
located and the procedural requirements of
this Directive.

b. Contain no restrictions by reason of
military service or military occupational
specialty of the insured, unless such restric-
tions are clearly indicated on the face of the
contract.

c. Plainly indicate any extra premium
charges imposed by reason of military serv-
ice or military occupational specialty.

d. Contain no variation in the amount of
death benefit or premium based upon the
length of time the contract has been in force,
unless all such variations are clearly de-
scribed therein.

2. To comply with paragraphs A.l.b., c.,
and d., above, an appropriate reference
stamped on the face of the contract shall
draw the attention of the policyholder to
any extra premium charges and any vari-
ations in the amount of death benefit or pre-
mium based upon the length of time the con-
tract has been in force.

3. Variable life insurance products may be
offered provided they meet the criteria of
the appropriate insurance regulatory agency
and the Securities and Exchange Commis-
sion.

4. Premiums shall reflect only the actual
premiums payable for the life insurance
product.

B. SALE OF SECURITIES

1. All securities must be registered with
the Securities and Exchange Commission.

2. All sales of securities must comply with
existing and appropriate Securities and Ex-
change Commission regulations.

3. All securities representatives must apply
directly to the commander of the installa-
tion on which they desire to solicit the sale
of securities.

4. Where the accredited insurer’s policy
permits, an overseas accredited life insur-
ance agent—if duly qualified to engage in se-
curity activities either as a registered rep-
resentative of the National Association of
Securities Dealers or as an associate of a
broker or dealer registered with the Securi-
ties and Exchange Commission—may offer
life insurance and securities for sale simulta-
neously. In cases of commingled sales, the
allotment of pay for the purchase of securi-
ties cannot be made to the insurer.

C. USE OF THE ALLOTMENT OF PAY SYSTEM

1. Allotments of military pay for life insur-
ance products shall be made in accordance
with DoD Directive 7330.1.8

2. For personnel in pay grades E-1, E-2, and
E-3, at least seven days shall elapse for coun-
seling between the signing of a life insurance

8 See footnote 1 to §43.6(d)(10).
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application and the certification of an allot-
ment. The purchaser’s commanding officer
may grant a waiver of this requirement for
good cause, such as the purchaser’s immi-
nent permanent change of station.

D. ASSOCIATION—GENERAL

The recent growth and general accept-
ability of quasimilitary associations offering
various insurance plans to military person-
nel are acknowledged. Some associations are
not organized within the supervision of in-
surance laws of either a State or the Federal
Government. While some are organized for
profit, others function as nonprofit associa-
tions under Internal Revenue Service regula-
tions. Regardless of the manner in which in-
surance plans are offered to members, the
management of the association is respon-
sible for complying fully with the instruc-
tions contained herein and the spirit of this
part.

APPENDIX B TO PART 43—THE OVERSEAS
LIFE INSURANCE ACCREDITATION
PROGRAM

A. ACCREDITATION CRITERIA

1. Initial Accreditation.

a. Insurers must demonstrate continuous
successful operation in the life insurance
business for a period of not less than five
years on December 31 of the year preceding
the date of filing the application.

b. Insurers must be listed in Best’s Life-
Health Insurance Reports and be assigned a
rating of B+ (Very Good) or better for the
business year preceding the Government’s
fiscal year for which accreditation is sought.

2. Reaccreditation.

a. Insurers must demonstrate continuous
successful operation in the life insurance
business, as described in subsection A.l.a.,
above.

b. Insurers must retain a Best’s rating of
B+ or better, as described in paragraph
A.1.b., above.

c. Insurers must establish an agency sales
force in one of the overseas commands with-
in two years of initial accreditation.

3. Waiver Provisions.

Waivers of the initial accreditation and re-
accreditation provisions will be considered
for those insurers demonstrating substantial
compliance with the aforementioned cri-
teria.

B. APPLICATION INSTRUCTIONS

1. Applications Filed Annually. During the
months of May and June of each year insur-
ers may apply for solicitation privileges for
personnel assigned to U.S. military installa-
tions in foreign areas for the fiscal year be-
ginning the following October 1.
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2. Application Prerequisites. A letter of ap-
plication, signed by the president, vice presi-
dent, or designated official of the insurance
company shall be forwarded to the Assistant
Secretary of Defense (Force Management
and Personnel), Attention: Personnel Admin-
istration and Services Directorate,
ODASD(MM&PP), The Pentagon, Washing-
ton, DC 20301-4000. The letter shall contain
the information set forth below, submitted
in the order listed. Where not applicable, so
state.

a. The overseas commands (e.g., European,
Pacific, Atlantic , Southern) where the com-
pany is presently soliciting, or planning to
solicit on U.S. military installations.

b. A statement that the company has com-
plied with, or will comply with, the applica-
ble laws of the country or countries wherein
it proposes to solicit. “‘Laws of the country”
means all natural, provincial, city, or county
laws or ordinances of any country, as appli-
cable.

c. A statement that the products to be of-
fered for sale conform to the standards pre-
scribed in Appendix A and contain only the
standard provisions such as those prescribed
by the laws of the State where the compa-
ny’s headquarters are located.

d. A statement that the company shall as-
sume full responsibility for the acts of its
agents with respect to solicitation. Sales
personnel will be limited in numbers to one
general agent and no more than 50 sales per-
sonnel for each overseas area. If warranted,
the number of agents may be further limited
by the overseas command concerned.

e. A statement that the company will not
utilize agents who have not been accredited
by the appropriate overseas command to sell
to DoD personnel on or off its DoD installa-
tions.

f. Any explanatory or supplemental com-
ments that will assist in evaluating the ap-
plication.

g. If the Department of Defense requires
facts or statistics beyond those normally in-
volved in accreditation, the company shall
make separate arrangements to provide
them.

h. A statement that the company’s general
agent and other accredited agents are ap-
pointed in accordance with the prerequisites
established in section C., below.

3. If a company is a life insurance company
subsidiary, it must be accredited separately
on its own merits.

C. AGENT REQUIREMENTS

Unified commanders shall apply the fol-
lowing principles:

1. An agent must possess a current State
license. The overseas commander may waive
this requirement for an accredited agent
continuously residing and successfully sell-
ing life insurance in foreign areas, who,
through no fault of his or her own, due to
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State law (or regulation) governing domicile
requirements, or requiring that the agent’s
company be licensed to do business in that
State, forfeits eligibility for a State license.
The request for a waiver shall contain the
name of the State or jurisdiction which
would not renew the agent’s license.

2. General agents and agents shall rep-
resent only one accredited commercial insur-
ance company. This requirement may be
waived by the overseas commander if mul-
tiple representation can be proven to be in
the best interest of DoD personnel.

3. An agent must have at least one year of
successful life insurance underwriting in the
United States or its territories, generally
within the five years preceding the date of
application, in order to be designated as ac-
credited and employed for overseas solicita-
tion.

4. Appropriate overseas commanders shall
exercise further agent control procedures as
deemed necessary.

5. An agent, once accredited in an overseas
area, may not change affiliation from the
staff of one general agent to another and re-
tain accreditation, unless the previous em-
ployer certifies in writing that the release is
without justifiable prejudice. Unified com-
manders will have final authority to deter-
mine justifiable prejudice. Indebtedness of
an agent to a previous employer is an exam-
ple of justifiable prejudice.

D. ANNOUNCEMENT OF FINDINGS

1. Accreditation by the Department of de-
fense upon annual applications of insurers
shall be announced as soon as practicable by
a notice to each applicant and by a listing
released annually in September to the appro-
priate overseas commander. This approval
does not constitute DoD endorsement of the
insurer. Any advertising by insurers which
suggests such endorsement is prohibited.

2. In the event accreditation is denied, spe-
cific reasons for such findings shall be sub-
mitted to the applicant.

a. Upon receipt of notification of an unfa-
vorable finding, the insurer shall have 30
days from the receipt of such notification
(forwarded certified mail, return recipt re-
quested) in which to request reconsideration
of the original decision. This request must be
accompanied by substantiating data or infor-
mation in rebuttal of the specific reasons
upon which the adverse findings are based.

b. Action by the Assistant Secretary of De-
fense (Force Management and Personnel) on
appeal is final.

c. If the applicant is presently accredited
as an insurer, up to 90 days from final action
on an unfavorable finding shall be granted in
which to close out operations.

3. Upon receiving the annual letter of ac-
creditation, each company shall send to the
applicable unified commander a verified list
of agents currently accredited for overseas

122



Office of the Secretary of Defense

solicitation. Where applicable, the company
shall also include the names of new agents
for whom original accreditation and permis-
sion to solicit on base is requested. Insurers
initially accredited will be furnished instruc-
tions by the Department of Defense for agent
accreditation procedures in overseas areas.

4. Material changes affecting the corporate
status and financial conditions of the com-
pany which may occur during the fiscal year
of accreditation must be reported as they
occur.

a. The Department of Defense reserves the
right to terminate accreditation if such ma-
terial changes appear to substantially affect
the financial and operational criteria de-
scribed in section A., above, on which accred-
itation was based.

b. Failure to report such material changes
can result in termination of accreditation
regardless of how it affects the criteria.

5. If an analysis of information furnished
by the company indicates that unfavorable
trends are developing which may possibly ad-
versely affect its future operations, the De-
partment of Defense may, at its option,
bring such matters to the attention of the
company and request a statement as to what
action, if any, is contemplated to deal with
such unfavorable trends.

PART 44—SCREENING THE READY

RESERVE
Sec.
44.1 Purpose.
44.2 Applicability.
44.3 Definitions.
44.4 Policy.
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44.7 Information requirements.
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COGNIZANT RESERVE PERSONNEL CENTER
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APPENDIX B TO PART 44—LIST OF RESERVE
PERSONNEL CENTERS TO WHICH RESERVE
SCREENING DETERMINATION AND REMOVAL
REQUESTS SHALL BE FORWARDED

AUTHORITY: Title 10 U.S.C. 269, 271, 272, 652,
672, 673, 674, 685, and 1005 and E.O. 11190.

SOURCE: 49 FR 30067, July 26, 1984, unless
otherwise noted.

§44.1 Purpose.

This part updates and clarifies DoD
policy, procedures, and responsibilities
governing the screening of Ready Re-
servists, consistent with title 10 U.S.C.
269, 271, 272, 652, 672, 673, 674, 685, and
1005 and E.O. 11190.

§44.3

§44.2 Applicability.

This part applies to the Office of the
Secretary of Defense and the Military
Departments (including their reserve
components). The term ““Military Serv-
ices,”” as used herein, refers to the
Army, the Navy, the Air Force, the
Marine Corps, and the Coast Guard (by
agreement with the Department of
Transportation). Reserve components
include the Army National Guard, the
Army Reserve, the Naval Reserve, the
Marine Corps Reserve, the Air National
Guard, the Air Force Reserve, and the
Coast Guard Reserve.

§44.3 Definitions.

(a) Defense support industry. Any busi-
ness or corporation so determined by
FEMA.

(b) Extreme community hardship. A sit-
uation that, because a reservist is mo-
bilized, may have a substantially ad-
verse effect on the health, safety, or
welfare of the community. Any request
for a determination of such hardship
shall be made by the reservist and
must be supported by documentation
as required by the Secretary of the
Military Department concerned.

(c) Extreme personal hardship. An ad-
verse impact upon a reservist’s depend-
ents resulting from his or her mobiliza-
tion. Any request for a determination
of such hardship shall be made by the
reservist and must be supported by
documentation as required by the Sec-
retary of the Military Department con-
cerned.

(d) Key employee. Any Federal em-
ployee occupying a key position.

(e) Key position. A Federal position
that cannot be vacated during a na-
tional emergency or mobilization with-
out seriously impairing the capability
of the parent Federal agency or office
to function effectively. There are three
categories of Federal key positions.
The first two categories are, by defini-
tion, key positions. Only the final cat-
egory requires a case-by-case deter-
mination and designation:

(1) The Vice President of the United
States or any official specified in the
order of presidential succession as set
forth in 3 U.S.C. 19.

(2) Members of Congress, heads of
Federal agencies appointed by the
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President with the consent of the Sen-
ate, and the Federal judiciary (Dis-
trict, Circuit, and Supreme Court
judges and justices only; all other posi-
tions within the Federal judiciary shall
be considered under the provisions of
paragraph (e)(3) of this section). For
the purposes of the definition con-
tained in this paragraph, the terms
““heads of Federal agencies’ does not
include any person appointed by the
President with the consent of the Sen-
ate to a Federal agency as a member of
a multimember board or commission.
Positions occupied by such persons
may be designated as key positions
only by the application of the criteria
set forth in §44.5(b)(2) of this part.

(3) Other Federal positions deter-
mined by Federal agency heads, or
their designees, to be key positions in
accordance with the guidelines speci-
fied in §44.5(b)(2) of this part.

(f) Ready Reserve. Units and individ-
ual reservists liable for active duty as
outlined in 10 U.S.C. 672 and 673.

(g) Selected Reserve. Part of the Ready
Reserve of each reserve component
consisting of units and individuals who
participate actively in paid training
periods and serve on paid active duty
for training each year.

(h) Standby Reserve. Units or mem-
bers of the reserve components, other
than those in the Ready Reserve or Re-
tired Reserve, who are liable for active
duty as provided in sections 672 and 674
of title 10, U.S.C.

§44.4 Policy.

It is DoD policy that members of the
Selected Reserve and other Ready Re-
servists who are not on active duty
shall be screened at least annually to
provide a Ready Reserve force com-
posed of members who:

(a) Meet Military Service wartime
standards of mental, moral, profes-
sional, and physical fitness.

(b) Possess the military qualifica-
tions required in the various ranks,
grades, ratings, and specialties.

(c) Are available immediately for ac-
tive duty during a mobilization (or dur-
ing a war or national emergency or in
response to a presidential order to aug-
ment the active forces for an oper-
ational mission).
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8§44.5 Procedures.

(a) Reserve component screening activi-
ties. The following general procedures
shall be followed to ensure the imme-
diate availability of a Ready Reserve
force:

(1) Annual screening. All Ready Re-
servists shall be screened at least an-
nually to ensure their availability.
Upon mobilization, all screening activ-
ity ceases, and all those remaining in
the Ready Reserve shall be considered
immediately available for active duty
service.

(2) Maintaining current data. The de-
velopment and maintenance of current
information pertaining to the mobili-
zation availability of Ready Reservists
shall be the responsibility of the Sec-
retary of the Military Department con-
cerned.

(3) Civilian employment. After a mobi-
lization is ordered, no deferment,
delay, or exemption from mobilization
will be granted to Ready Reservists be-
cause of their civilian employment.

(4) Retention in the Ready Reserve. All
Ready Reservists shall be retained in
the Ready reserve for the entire period
of their statutory obligation or vol-
untary contract. Exceptions to this
policy are made in this part or may be
made by the Secretaries of the Mili-
tary Departments (10 U.S.C. 269).

(5) Transfer of National Guard members
to the Standby Reserve. In accordance
with section 269(g) of title 10, U.S.C., a
member of the Army National Guard or
the Air National Guard may be trans-
ferred to the Standby Reserve only
with the consent of the governor or
other appropriate authority of the
State, commonwealth, or territory
concerned (including the District of
Columbia).

(6) Transfer from the Standby Reserve
to the Ready Reserve. Under section 272
of title 10, U.S.C., any eligible member
of the Standby Reserve may be trans-
ferred back to the Ready Reserve when
the reason for the member’s transfer to
the Standby Reserve no longer exists
(32 CFR part 100).

(7) Extreme hardship. The Secretaries
of the Military Departments shall
screen extreme hardship cases (section
271a(5) of title 10, U.S.C.). Ready Re-
servists whose immediate recall to ac-
tive duty during an emergency would
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create an extreme personal or commu-
nity hardship shall be transferred to
the Standby Reserve or the Retired Re-
serve or shall be discharged, as appro-
priate.

(8) Miscellaneous screening require-
ments. Ready Reservists identified in
the following categories shall be proc-
essed as follows:

(i) Civilian employment restrictions.
Ready Reservists who are also DoD ci-
vilian employees may not hold a mobi-
lization assignment to the same posi-
tions that they fill as civilian employ-
ees. These Ready Reservists shall be re-
assigned or transferred, as appropriate.
Reserve component unit civilian tech-
nicians, as members of reserve units,
are excluded from this provision.

(if) Theological students. Ready Re-
servists who are preparing for the min-
istry in an accredited theological or di-
vinity school cannot be involuntarily
called to active duty or required to
participate in inactive duty training
(10 U.s.C. 685). Accordingly, such
Ready Reservists (other than those
participating in a military Chaplain
Candidate or Theological Student Pro-
gram) shall be transferred to the
Standby Reserve (active status) for the
duration of their ministerial studies at
accredited theological or divinity
schools. Ready Reservists participating
in a military Chaplain Candidate or
Theological Student Program may con-
tinue their Ready Reserve affiliation
and engage in active duty and inactive
duty training.

(iii) Health care professionals. Ready
Reservists may not be transferred from
the Ready Reserve solely because they
are students, interns, residents, or fel-
lows in the health care professions.
Upon mobilization, they either shall be
deferred or shall be mobilized in a stu-
dent, intern, resident, or fellow status
until qualified in the appropriate mili-
tary specialty as prescribed by the
Military Department Secretaries (DoD
Directive 1215.4).

(9) Availability determinations. The
Secretaries of the Military Depart-
ments shall make determinations for
mobilization availability on a case-by-
case basis, consistent with this part,
and not by class or group determina-
tions.

§44.5

(10) Removal determinations. Under
this part, the Secretaries of the Mili-
tary Departments shall review rec-
ommendations for removal of employ-
ees from the Ready Reserve submitted
by employers and shall take appro-
priate action.

(b) Screening activities by employers of
Ready Reservists. In addition to the
Ready Reserve screening activities pre-
scribed in this part to be conducted by
the Military Departments, employers
of Ready Reservists also have certain
screening responsibilities under the
law.

(1) Nonfederal employers. Under 44
CFR part 333, nonfederal employers of
Ready Reservists, particularly in the
fields of public health and safety and
defense support industries, are encour-
aged to adopt personnel management
procedures designed to preclude con-
flicts between the emergency man-
power needs of civilian activities and
the military during a mobilization.
Employers also are encouraged to use
the Federal key position guidelines
contained herein for making their own
key position designations and, when
applicable, for recommending key em-
ployees for removal from the Ready
Reserve.

(2) Federal employers. Federal Pre-
paredness Circular (FPC) 9 promul-
gated policy for Ready Reserve screen-
ing activities that shall be accom-
plished by Federal sector employers.
To ensure that Federal employees es-
sential to the continuity of the Federal
government are not retained as mem-
bers of the Ready Reserve, the follow-
ing procedures shall apply:

(i) Key positions. Some Federal em-
ployees occupy positions that cannot
be vacated during a national emer-
gency or mobilization without seriously
impairing the capability of their agen-
cy to function effectively. Because of
the essential nature of these positions,
the Federal agency head, or designee,
concerned shall designate such posi-
tions as key positions and shall require
that they not be filled by Ready Re-
servists to preclude such positions
from being vacated during a mobiliza-
tion. The Military Department Sec-
retaries shall transfer Ready Reserv-
ists occupying key positions to the
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Standby Reserve or the Retired Re-
serve or shall discharge them, as appro-
priate, under 10 U.S.C. 271(b). However,
reserve officers with a remaining mili-
tary service obligation at the time of
their removal from the Ready Reserve
may be transferred only to the Standby
Reserve, Active Status (section 1005 of
title 10, U.S.C.).

(i) Key position designation guidelines.
In determining whether or not a posi-
tion should be designated as a key posi-
tion, the following questions should be
considered by the Federal agency con-
cerned:

(A) Can the position be filled in a rea-
sonable time after mobilization?

(B) Does the position require tech-
nical or managerial skills that are pos-
sessed uniquely by the incumbent
imployee?

(C) Is the position associated directly
with defense mobilization?

(D) Does the position include a mobi-
lization or relocation assignment in an
agency having emergency functions as
designated by E.O. 114907

(E) Is the position directly associated
with industrial or manpower mobiliza-
tion as designated in E.O. 11490 and
E.O. 104807

(F) Are there other factors related to
national defense, health, or safety that
would make the incumbent of the posi-
tion unavailable for mobilization?

(c) Removal Recommendations. All em-
ployers who determine that a Ready
Reservist is a key employee, in accord-
ance with the guidelines contained in
this part, promptly should report that
determination to the cognizant re-
serve. The letter format shown in Ap-
pendix A should be used for such rec-
ommendations and should be mailed to
the cognizant reserve personnel center
listed in Appendix B. All the informa-
tion shown in the letter format should
be provided so the reserve personnel
center can assess properly the matter
and take appropriate action.

(d) Resolution of conflicting manpower
needs. In accordance with 44 CFR part
333, the Federal Emergency Manage-
ment Agency (FEMA) has the author-
ity to adjudicate, before mobilization,
conflicts between the mobilization
manpower needs of the civilian sector
and the military that the Ready Re-
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serve screening process has identified
but has not resolved.

(e) Individual responsibilities of Ready
Reservists. (1) Each Ready Reservist
who is not a member of the Selected
Reserve is obligated to notify the Sec-
retary of the Military Department con-
cerned of any change of address, mari-
tal status, number of dependents, or ci-
vilian employment and any other
change that would prevent the member
from meeting mobilization standards
prescribed by the Military Service con-
cerned (10 U.S.C. 652).

(2) All Ready Reservists shall inform
their employers of their Reserve mili-
tary obligation.

§44.6 Responsibilities.

(a) The Assistant Secretary of Defense
(Reserve Affairs) (ASD(RA)) shall man-
age and control the overall Ready Re-
serve screening program in accordance
with section 271 of title 10, U.S.C., E.O.
11190, and House Appropriations Com-
mittee Report 95-451.

(b) The Secretaries of the Military De-
partments shall:

(1) Screen, at least annually, all
Ready Reservists under their jurisdic-
tion to ensure their immediate avail-
ability for active duty.

(2) Ensure that personnel records sys-
tems incorporate information on any
factors that limit the mobilization
availability of a Ready Reservist.

(3) Ensure that all Ready Reservists
have a favorably completed National
Agency Check (NAC) or Entrance Na-
tional Agency Check (ENTNAC) on file.

(4) Ensure that Ready Reservists not
on active duty are examined as to
physical fitness in accordance with
DoD Directive 1205.9.

(5) Process members of the Ready Re-
serve who do not participate satisfac-
torily in accordance with parts 100, 101,
and 115 of this title.

(6) Transfer Ready Reservists identi-
fied as occupying key positions to the
Standby Reserve or the Retired Re-
serve or discharge them, as appro-
priate.

(7) After making a removal deter-
mination in response to a petition for
such action, promptly transmit the re-
sults of that determination to the
Ready Reservist concerned and his or
her employer.
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844.7 Information requirements.

The ASD(RA) shall provide:

(a) Federal agencies with a listing of
all Federal employees who are also
Ready Reservists to assist them in con-
ducting employer screening activities
required in FPC-9. Responses from Fed-
eral agencies shall be reported under
Interagency Report Control Number
0912-DoD-AN. Standard data elements
shall be used in the report in accord-
ance with DoD Directive 5000.11.

(b) The House Appropriations Com-
mittee with an annual report on the
status of Ready Reservists employed
by the Federal government.

APPENDIX A TO PART 44—LETTER FOR-
MAT TO COGNIZANT RESERVE PER-
SONNEL CENTER REQUESTING THAT
EMPLOYEE BE REMOVED FROM THE
READY RESERVE

(Date)

(YYMMDD)
From: (employer-agency or company)
To: (appropriate reserve personnel center)
Subject: Request for Employee to Be Re-
moved from the Ready Reserve

This is to certify that the employee identi-
fied below is vital to the nation’s defense ef-
forts in (his or her) civilian job and can’t be
mobilized with the Military Services in an
emergency for the following reasons:

Therefore, | request that (he or she) be re-
moved from the Ready Reserve and that you
advise me accordingly when this action has
been completed.

The employee is:

Name of employee (last, first, M.1.)

Military grade and reserve component

Social security number

Current home address (street, city, State,
and ZIP code)

Military unit to which assigned (location
and unit number)

Title of employee’s civilian position

Grade or salary level of civilian position

Date (YYMMDD) hired or assigned to posi-
tion.

Signature and title of agency or company of-
ficial

Pt. 44, App. B

APPENDIX B TO PART 44—LIST OF RE-
SERVE PERSONNEL CENTERS ToO
WHICH RESERVE SCREENING DETER-
MINATION AND REMOVAL REQUESTS
SHALL BE FORWARDED

ARMY NATIONAL GUARD AND ARMY RESERVE

Headquarters, Department of the Army,
Attn: DAPE-PSM, Washington, DC 20310

NAVAL RESERVE

Officers: Commander, Naval Military Person-
nel Center, Attention: NMPC-911, Washing-
ton, DC 20370

Enlisted: Commanding Officer, Naval Re-
serve Personnel Center, New Orleans, LA
70149

MARINE CORPS RESERVE

Commandant (Code RES), Headquarters, U.S.
Marine Corps, Washington, DC 20380

AIR FORCE RESERVE

Commander (ARPC/DP), Air Reserve Person-
nel Center, 7300 East First Avenue, Denver,
CO 80280

AIR NATIONAL GUARD

Submit requests to the adjutant general of
the appropriate State, commonwealth, or
territory (including the District of Colum-
bia).

COAST GUARD RESERVE

Commandant (G-RA/55), U.S. Coast Guard
Headquarters, 2100 Second Street SW.,
Washington, DC 20593.

PART 45—CERTIFICATE OF RELEASE
OR DISCHARGE FROM ACTIVE
DUTY (DD FORM 214/5 SERIES)

Sec.
45.1
45.2

Purpose.

Applicability and scope.
45.3 Policy and procedures.
45.4 Responsibilities.

APPENDIX A TO PART 45—DD FoRM 214

APPENDIX B TO PART 45—DD FORM 214WS

APPENDIX C TO PART 45—DD FoORM 215

APPENDIX D TO PART 45—STATE DIRECTORS OF
VETERANS AFFAIRS

AUTHORITY: 10 U.S.C. 1168 and 972.

SOURCE: 54 FR 7409, Feb. 21, 1989, unless
otherwise noted.
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8§45.1 Purpose.

(a) This document revises 32 CFR
part 45.

(b) Prescribes procedures concerning
the preparation and distribution of re-
vised DD Form 214 to comport with the
requirements of 10 U.S.C. 1168, 972, and
32 CFR part 41 and the control and pub-
lication of separation program designa-
tors (SPDs).

§45.2 Applicability and scope.

(a) The provisions of this part apply
to the Office of the Secretary of De-
fense, the Military Services, the Joint
Staff, and the Defense Agencies (here-
after referred to as ‘“‘DoD Compo-
nents’’). The term “Military Services,”’
as used here, refers to the Army, Navy,
the Air Force, the Marine Corps and,
by agreement with the Department of
Transportation, to the Coast Guard.

(b) Its provisions include procedures
on the preparation and distribution of
DD Forms 214, 214WS, 215 (Appendices
A, B, and C) which record and report
the transfer or separation of military
personnel from a period of active duty.
(NOTE: Computer-generated formats
are acceptable substitutes provided As-
sistant Secretary of Defense (Force
Management and Personnel) approval
is obtained.) DD Forms 214 and 215 (or
their substitutes) will provide:

(1) The Military Services with a source
of information relating to military per-
sonnel for administrative purposes, and
for making determinations of eligi-
bility for enlistment or reenlistment.

(2) The Service member with a brief,
clear-cut record of the member’s active
service with the Armed Forces at the
time of transfer, release, or discharge,
or when the member changes status or
component while on active duty.

(3) Appropriate governmental agencies
with an authoritative source of infor-
mation which they require in the ad-
ministration of Federal and State laws
applying to personnel who have been
discharged, otherwise released, or
transferred to a Reserve component
while on active duty.

(c) Its provisions include procedures
on the control and distribution of all
lists of SPDs.
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8§45.3 Policy and procedures.

(a) Administrative issuance or reissu-
ance of DD Forms 214 and 215.

(1) The DD Form 214 will normally be
issued by the command from which the
member was separated. In those in-
stances where a DD Form 214 was not
issued, the Services concerned may es-
tablish procedures for administrative
issuance.

(2) The DD Form 214, once issued,
will not be reissued except:

(i) When directed by appropriate ap-
pellate authority, Executive Order, or
by the Secretary concerned.

(ii) When it is determined by the
Service concerned that the original DD
Form 214 cannot be properly corrected
by issuance of a DD Form 215 or if the
correction would require issuance of
more than two DD Forms 215.

(iii) When two DD Forms 215 have
been issued and an additional correc-
tion is required.

(3) Whenever a DD Form 214 is ad-
ministratively issued or reissued, an
appropriate entry stating that fact and
the date of such action will be made in
Block 18, Remarks, of the DD Form 214
unless the appellate authority, Execu-
tive Order, or Secretarial directive
specifies otherwise.

(b) The Military Services will ensure
that every member (except as limited
in paragraph (b)(2) of this section and
excluding those listed in paragraph (c)
of this section being separated from
the Military Services is given a com-
pleted DD Form 214 describing relevant
data regarding the member’s service,
and the circumstances of termination.
DD Form 214 may also be issued under
other circumstances prescribed by the
Military Service concerned. A continu-
ation sheet, if required, will be bond
paper, and will reference: The DD Form
214 being continued; information from
blocks 1 through 4; the appropriate
block(s) being continued; the member’s
signature, date; and the authorizing of-
ficial’s signature. DD Forms 214 are not
intended to have any legal effect on
termination of the member’s service.

(1) Release or discharge from active
service. (i) The original of DD Form 214
showing separation from a period of ac-
tive service with a Military Service, in-
cluding release from a status that is le-
gally determined to be void, will be
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physically delivered to the separate
prior to departure from the separation
activity on the effective date of separa-
tion; or on the date authorized travel
time commences.

(A) Copy No. 4, containing the statu-
tory or regulatory authority, reentry
code, SPD code, and narrative reason
for separation also will be physically
delivered to the separatee prior to de-
parture, if he/she so requested by initi-
ating Block 30, Member Requests Copy
4.

(B) Remaining copies of DD Form 214
will be distributed on the day following
the effective date of separation.

(ii) When separation is effected under
emergency conditions which preclude
physical delivery, or when the recipi-
ent departs in advance of normal de-
parture time (e.g., on leave in conjunc-
tion with retirement; or at home
awaiting separation for disability), the
original DD Form 214 will be mailed to
the recipient on the effective date of
separation.

(iii) If the separation activity is un-
able to complete all items on the DD
Form 214, the form will be prepared as
completely as possible and delivered to
the separatee. The separatee will be ad-
vised that a DD Form 215 will be issued
by the Military Service concerned
when the missing information becomes
available; and that it will not be nec-
essary for the separatee to request a
DD Form 215 for such information.

(iv) If an optical character recogni-
tion format is utilized by a Military
Service, the first carbon copy of the
document will be physically delivered
or mailed to the separatee as pre-
scribed in paragraphs (b) (i) through
(iii) of this section.

(2) Release from active duty for train-
ing, full-time training duty, or active duty
for special work. Personnel being sepa-
rated from a period of active duty for
training, full-time training duty, or ac-
tive duty for special work will be fur-
nished a DD Form 214 when they have
served 90 days or more, or when re-
quired by the Secretary concerned for
shorter periods. Personnel shall be fur-
nished a DD Form 214 upon separation
for cause or for physical disability re-
gardless of the length of time served on
active duty.

§45.3

(3) Continuing on active duty. Mem-
bers who change their status or compo-
nent, as outlined below, while they are
serving on active duty will be provided
a completed DD form 214 upon:

(i) Discharge for immediate enlist-
ment or reenlistment (optional—at the
discretion of the Military Services).
However, Military Services not provid-
ing the DD Form 214 will furnish the
member a DD Form 256, ‘‘Honorable
Discharge Certificate,”” and will issue
instructions requiring those military
offices which maintain a member’s
records to provide necessary Service
data to the member for application to
appropriate civilian individuals,
groups, and governmental agencies.
Such data will include Service compo-
nent, entry data and grades.

(if) Termination of enlisted status to
accept an appointment to warrant or
commissioned officer grade.

(iii) Termination of a temporary ap-
pointment to accept a permanent war-
rant or commission in the Regular or
Reserve components of the Armed
Forces.

(iv) Termination of an officer ap-
pointment in one of the Military Serv-
ices to accept appointment in another
Service.

(c) DD Form 214 need not be prepared
for: (1) Personnel found disqualified
upon reporting for active duty and who
do not enter actively upon duties in ac-
cordance with orders.

(2) Personnel whose active duty, ac-
tive duty for training, full-time train-
ing duty or active duty for special
work is terminated by death.

(3) Personnel being removed from the
Temporary Disability Retired List.

(4) Enlisted personnel receiving tem-
porary appointments to warrant or
commissioned officer grades.

(5) Personnel whose temporary war-
rant or commissioned officer status is
terminated and who remain on active
duty to complete an enlistment.

(6) Personnel who terminate their
Reserve component status to integrate
into a Regular component.

(7) Personnel separated or discharged
who have been furnished a prior edition
of this form, unless that form is in
need of reissuance for some other rea-
son.
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(d) Preparation. The Military Depart-
ments will issue instructions governing
the preparation of DD Form 214, con-
sistent with the following:

(1) DD Form 214 is an important
record of service which must be pre-
pared accurately and completely. Any
unavoidable corrections and changes
made in the unshaded areas of the form
during preparation shall be neat, leg-
ible and initialed on all copies by the
authenticating official. The recipient
will be informed that making any un-
authorized change or alteration of the
form will render it void.

(2) Since DD Form 214 is often used
by civilian personnel, abbreviations
should be avoided.

(3) Copies of DD Form 214 transmit-
ted to various governmental agencies
shall be legible, especially those pro-
vided to the Veterans Administration
(Department of Veterans Affairs, effec-
tive March 15, 1989, in accordance with
section 18(a), Public Law 100-527 and
the Department of Labor).

(4) The authority for a member’s
transfer or discharge will be cited by
reference to the appropriate Military
Service regulation, instruction, or
manual, followed by the appropriate
separation program designator on cop-
ies 2, 4, 7, and 8 only. A narrative de-
scription to identify the reason for
transfer or separation will not be used
on copy 1.

(5) To assist the former Service mem-
ber in employment placement and job
counseling, formal inservice training
courses successfully completed during
the period covered by the form will be
listed in Block 14, Military Education;
e.g., medical, dental, electronics, sup-
ply, administration, personnel or heavy
equipment operations. Training
courses for combat skills will not be
listed. See 1978 Guide to the Evaluation
of Educational Experiences in the
Armed Services for commonly accepted
course titles and abbreviations.

(6) For the purpose of reemployment
rights (DoD Directive 1205.12)1) all ex-
tensions of service, except those under
10 U.S.C. 972, are considered to be at

1Copies may be obtained if needed, from
the U.S. Naval Publications and forms Cen-
ter, Attn: Code 1062, 5801 Tabor Avenue,
Philadelphia, PA.
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the request and for the convenience of
the Government. In these cases, Block
18 of DD Form 214 will be annotated to
indicate ‘‘Extension of service was at
the request and for the convenience of
the Government.”

(7) When one or more of the data
items on the DD Form 214 are not
available and the document is issued to
the separatee, the applicable block(s)
will be annotated ‘““‘See Remarks.” In
such cases, Block 18 will contain the
entry “DD Form 215 will be issued to
provide missing information.” When
appropriate, Block 18 will also reflect
the amount of disability pay, and the
inclusive dates of any nonpay/excess
leave days.

(8) The authorizing official (E-7, GS-
7 or above) will sign the original in ink
ensuring that the signature is legible
on all carbon copies. If not, a second
signature may be necessary on a subse-
quent carbon copy. The authorized offi-
cial shall be an E-7, GS-7, or higher
grade, except that the Service con-
cerned may authorize chiefs of instal-
lation separation activities (E-5, GS-5,
or above) to serve in this capacity if
designated in writing by the respon-
sible commander and/or director (0-4,
or above).

(9) The following are the only author-
ized entries in Block 24, Character of
Service, as appropriate: ‘‘Honorable,”
““Under Honorable Conditions (Gen-
eral),” ‘““Under Other Than Honorable
Conditions,” ‘““Bad Conduct,” ‘“‘Dishon-
orable,” or ‘““Uncharacterized.”” When a
discharge has been upgraded, the DD
Form 214 will be annotated on copies 2
through 8 in Block 18 to indicate the
character of service has been upgraded;
the date the application for upgrade
was made; and the effective date of the
corrective action.

(10) The date entered in Block 12.a.
shall be the date of enlistment for the
earliest period of continuous active
service for which a DD Form 214 was
not previously issued. For members
who have previously reenlisted without
being issued a DD Form 214, and who
are being separated with any discharge
characterization except ‘‘Honorable,”
the following statement shall appear as
the first entry in Block 18., “Re-
marks,”” on the DD Form 214: ““CON-
TINUOUS HONORABLE ACTIVE
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SERVICE FROM (applicable date)
UNTIL (applicable date).”” The ‘““from”
date shall be the date of initial entry
into active duty, or the first day of
service for which a DD Form 214 was
not previously issued, as applicable;
the “‘until” date shall be the date be-
fore commencement of the current en-
listment.

(11) For Service members retiring
from active duty enter in Block 18.,
‘“‘Subject to active duty recall by Serv-
ice Secretary.”

(12) For Service members being
transferred to the Individual Ready Re-
serve, enter in Block 18., ‘““Subject to
active duty recall and/or annual
screening.”’

(e) Distribution. The Military Services
will prescribe procedures governing the
distribution of copies of the DD Forms
214 and 215, consistent with their inter-
nal requirements, and the following:

(1) DD Form 214—(i) Copy No. 1 (origi-
nal). To the member.

(i) Copy No. 2. To be used as the Mili-
tary Services’ record copy.

(iii) Copy No. 3. To the Veterans Ad-
ministration (Department of Veterans
Affairs, effective March 15, 1989, in ac-
cordance with section 18(a), Data Proc-
essing Center (214), 1614 E. Woodword
Street, Austin, Texas 78772. A repro-
duced copy will also be provided to the
hospital with the medical records if the
individual is transferred to a VA hos-
pital. If the individual completes VA
Form 21-5267, ‘“‘Veterans Application
for Compensation or Pension,” include
a copy of the DD Form 214 with medi-
cal records forwarded to the VA re-
gional office having jurisdiction over
the member’s permanent address. When
an individual is in Service and enlist-
ing or reenlisting in an active duty sta-
tus or otherwise continuing on active
duty in another status, copy No. 3 will
not be forwarded to the VA.

(iv) Copy No. 4. To the member, if the
member so requested by having ini-
tialed Block 30. If the member does not
request this copy, it may be retained in
the master military personnel record,
to be available in case the member re-
quests a copy later.

(v) Copy No. 5. To Louisiana UCX/
UCFE, Claims Control Center, Louisi-
ana Department of Labor, P.O. Box

§45.3

94246, Capitol Station, Baton Rouge,
Louisiana 70804-9246.

(vi) Copy No. 6. To the appropriate
State Director of Veterans Affairs (see
enclosure 4), if the member so re-
quested by having checked “‘Yes” in
Block 20, ‘“Member Requests Copy Be
Sent to Director of Veterans Affairs.”
The member must specify the State. If
the member does not request the copy
be mailed, it may be utilized as pre-
scribed by the Military Service con-
cerned.

(vii) Copies No. 7 and 8. To be distrib-
uted in accordance with regulations is-
sued by the Military Service con-
cerned.

(viii) Additional Copy Requirements.
Discharged Alien Deserters. Provide
one reproduced copy of Copy No. 1 to
the U.S. Department of State, Visa Of-
fice—SCA/VO, State Annex No. 2,
Washington, DC 20520, to assist the
Visa Office in precluding the unwar-
ranted issuance of visas to discharged
and alien deserters in accordance with
DoD Directive 1325.22. Place of birth
will be entered in Block 18.

(2) DD Form 214-ws. Utilized to facili-
tate the preparation of DD Form 214.
The document will be used and dis-
posed of in accordance with regulations
issued by the Military Service con-
cerned.

(3) DD Form 215. Utilized to correct
errors in DD Form 214 discovered after
the original has been delivered and/or
distribution of copies of the form has
been made, and to furnish to separatee
information not available when the DD
Form 214 was prepared. The distribu-
tion of DD Form 215 will be identical to
the distribution of DD Form 214.

(4) Requests for Copies of DD Form 214
Subsequent to Separation. Agencies
maintaining a separatee’s DD Form 214
will provide a copy only upon written
request by the member. Agencies will
provide the member with 1 copy with
the Special Additional Information
section, and 1 copy with that informa-
tion deleted. In the case of DD Form
214 issued prior to July 1, 1979, agencies
will provide the member with 1 copy
containing all items of information

2See footnote 1 to §545.3(d)(6).
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completed, and 1 copy with the follow-
ing items deleted from the form: Spe-
cific authority and narrative reason for
separation, reenlistment eligibility
code, and separation program designa-
tor/number.

(i) In those cases where the member
has supplied an authorization to pro-
vide a copy of the DD Form 214 to an-
other individual or group, the copy fur-
nished will not contain the Special Ad-
ditional Information section or, in the
case of DD forms issued prior to July 1,
1979, those items listed in paragraph
(e)(4) of this section.

(ii) A copy will be provided to author-
ized personnel for official purposes
only.

(f) Procurement. Arrangements for
procurement of DD Forms 214, 214-ws,
and 215 will be made by the Military
Services.

(9) Modification of Forms. The modi-
fication of the content or format of DD
Forms 214, 214-ws, and 215 may not be
accomplished without prior authoriza-
tion of the Assistant Secretary of De-
fense (Force Management and Person-
nel) (ASD(FM&P)). Requests to add or
delete information will be coordinated
with the other Military Services in
writing, prior to submission to the
ASD(FM&P). If a Military Service uses
computer capability to generate forms,
the items of information may be ar-
ranged, the size of the information
blocks may be increased or decreased,
and copies 7 and/or 8 may be deleted at
the discretion of the Service.

8§45.4 Responsibilities.

(a) The DD Forms 214 and 215 are a
source of significant and authoritative
information used by civilian and gov-
ernmental agencies to validate veteran
eligibility for benefits. As such, they
are valuable forms and, therefore, vul-
nerable to fraudulent use. Since they
are sensitive, the forms must be safe-
guarded at all times. They will be
transmitted, stored, and destroyed in a
manner which will prevent unauthor-
ized use. The Military Services will
issue instructions consistent with the
following:

(1) Al DD Forms 214 will be
surprinted with a reproducible screen
tint using appropriate security ink on
Blocks 1, 3, 4.a, 4.b, 12, and 18 through
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30. In addition Blocks 1, 3, 5, and 7 of
the DD Form 215 will be similarly
surprinted to make alterations readily
discernible. No corrections will be per-
mitted in the screened areas.

(2) All forms will be secured after
duty hours.

(3) AIll obsolete forms will
stroyed.

(4) All forms to be discarded, includ-
ing those which are blank or partially
completed, and reproduced copies of
DD Form 214, will be destroyed. No
forms will be discarded intact.

(5) Blank forms given to personnel
for educational or instructional pur-
poses, and forms maintained for such
use, are to be clearly voided in an unal-
terable manner.

(6) The commander or commanding
officer of each unit or activity author-
ized to issue DD Form 214 will appoint,
in writing, a commissioned officer,
warrant officer, enlisted member
(grade E-7 or above), or DoD civilian
(GS-7 or above) who will requisition,
control, and issue blank DD Forms 214
and 215. The Service concerned may au-
thorize an E-5 or GS-5 to serve in this
capacity.

(7) The Military Services will mon-
itor the use of DD Form 214 and review
periodically its issuance to insure com-
pliance with procedures for safeguard-
ing.

(b) The DD Form 214-ws will contain
the word “WORKSHEET" on the body
of the form (see Appendix B). This DD
Form 214-ws will be treated in the
same manner as the DD Form 214.

(c) The Military Services will issue
appropriate instructions to separation
activities stressing the importance of
the DD Forms 214 and 215 in obtaining
veterans benefits, reemployment
rights, and unemployment insurance.

(d) Standard separation program des-
ignator (SPD) codes for officer and en-
listed personnel developed under the
provisions of DoD Instruction 5000.123
are published in DoD 5000.12-M.

(1) Requests to add, change, or delete
an SPD code shall be forwarded by the
DoD Component concerned with appro-
priate justification to the Assigned Re-
sponsible Agency accountable for eval-
uating, recommending approval of, and

be de-

3See footnote 1 to §45.3(d)(6).
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maintaining such codes: Department of
the Navy, Office of The Chief of Naval
Operations, (Attention: OP-161), room
1514, Arlington Annex, Washington, DC
20350-2000.

(2) Requests to add, change, or delete
an SPD code will be submitted in ac-
cordance with section V., DoD Instruc-
tion 5000.12 with prior written approval
by the ASD (FM&P), or his/her des-
ignee.

(e) All lists of SPD codes, including
supplemental lists, published by the
DoD Components will be stamped “‘For
Official Use Only” and will not be fur-
nished to any agency or individual out-
side the Department of Defense.

(1) Appropriate provisions of the
Freedom of Information Act will be

§45.4

used to deny the release of the lists to
the public. An individual being sepa-
rated or discharged is entitled access
only to his/her SPD code. It is not in-
tended that these codes stigmatize an
individual in any manner. They are in-
tended for internal use by the Depart-
ment of Defense in collecting data to
analyze statistical reporting trends
that may, in turn, influence changes in
separation policy.

(2) Agencies or individuals who come
into the possession of these lists are
cautioned on their use because a par-
ticular list may be outdated and not
reveal correctly the full circumstances
relating to an individual’s separation
or discharge.
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APPENDIX A TO PART 45—DD FORM 214

CAUTION: NOT TO BE USED FOR THIS 1S AN IMPORTANT RECORD. ANY ALTERATIONS IN SHADED
IDENTIFICATION PURPOSES SAFEGUARD IT. AREAS RENDER FORM VOID

CERTIFICATE OF RELEASE OR DISCHARGE FROM ACTIVE DUTY

o NAME (Last, First, Migdie} Iz. DEPARTMENT, COMPONENT AND BRANCH 3. SOCIAL SECURITY NO.
l oot

T e -
4.5, GRADE, RATE OR RANK 4.b; PAY GRADE 5. DATE OF BIRTH (YYMMDD) IGA RESERVE OBLIG. TERM. DATE
: Year [Month — [Day
7.a. PLACE OF ENTRY INTO ACTIVE DUTY 7.b. HOME OF RECORD AT TIME OF ENTRY (City and state, or complete
address if known)
8.a. LAST DUTY ASSIGNMENT AND MAJOR COMMAND 8.b. STATION WHERE SEPARATED
9. COMMAND TO WHICH TRANSFERRED 10. SGLI COVERAGE None
Amount: §

11. PRIMARY S_PECIAJI;I"V (L'ist number, tit!e and years and {npnths in | 12. RECORD OF SERVICE

;Zerfgdls‘);fglsfe ormore y:gg;a/ty andtitles hd a. Date Entered AD This Period
b. Separation Date This Period

c. Net Active Service This Period

d. Total Prior Active Service

e. Total Prior Inactive Service

f. Foreign Service

g. Sea Service

h. Effective Date of Pay Grade

13. DECORATIONS, MEDALS, BADGES, CITATIONS AND CAMPAIGN RIBBONS AWARDED OR AUTHORIZED (Al periods of service)

14. MILITARY EDUCATION (Course title, number of weeks, and month and year completed)

15.2. MEMBER CONTRIBUTED TO POST-VIETNAM ERA ves | no | 5.6 miGH scHoOL GRaDUATE OR ves | no | 16. DAYS ACCRUED LEAVE PAID
VETERANS' EDUCATIONAL ASSISTANCE PROGRAM EQUIVALENT

17. MEMBER WAS PROVIDED COMPLETE DENTAL EXAMINATION AND ALL APPROPRIATE DENTAL SERVICES AND TREATMENT WITHIN 30 DAYS PRIOR TO SEPARATION
- e ——————

T4 REMARKS

0 MEMBER REQUESTS COFY 838 SENT T

2%, SIGNATURE OF MEWMBER BEING 5 > sigature]

DD Form 214, NOV 88 Previous editions are obsolete. MEMBER - 1
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CAUTION: NOT TO BE USED FOR THIS IS AN IMPORTANT RECORD. ANY ALTERATIONS IN SHADED
IDENTIFICATION PURPOSES SAFEGUARD IT. AREAS RENDER FORM VOID

CERTIFICATE OF RELEASE OR DISCHARGE FROM ACTIVE DUTY

T, NAME (Lost, First, Mrigdie) I 7. DEPARTMENT, COMPONENT AND BRANCH Ia. SOTAL SECURITY NO.
o

8 GRADE, RATE OR RANK 4.b. PAY GRADE 5. DATE OF BIRTH (YYMMDD) [ 6. RESERVE OBLIG. TERM. DATE
fesr [Month — [Day
7.a. PLACE OF ENTRY INTO ACTIVE DUTY 7.b. HOME OF RECORD AT TIME OF ENTRY (City and state, or complete
address if known)
8.a. LAST DUTY ASSIGNMENT AND MAJOR COMMAND 8.b. STATION WHERE SEPARATED
9. COMMAND TO WHICH TRANSFERRED 10. SGLI COVERAGE l__l None
Amount: $

1. PRIMARY SPECIALTY (List number, title and years and months in | 12. RECORD OF SERVICE Year(s) Month(s) Day(s)

specialty. List additional speciaity numbers and titles involving + Date Entered AD This Period g 7 S

periods of one or more years.)
b. Separation Date This Period

c. Net Active Service This Period
d. Total Prior Active Service
e. Total Prior Inactive Service
f. Foreign Service
g. Sea Service

. h. Effective Date of Pay Grade : .
13. DECORATIONS, MEDALS, BADGES, CITATIONS AND CAMPAIGN RIBBONS AWARDED OR AUTHORIZED (Al periods of service)

14. MILITARY EDUCATION (Course title, number of weeks, and month and year completed)

15.a. MEMBER CONTRIBUTED TO POST-VIETNAM ERA ves | No | 15.b. HIGH SCHOOL GRADUATE OR ves | no | 16. DAYS ACCRUED LEAVE PAID

VETERANS  EDUCATIONAL ASSISTANCE PROGRAM EQUIVALENT

17. MEMBER WAS PROVIDED COMPLETE DENTAL EXAMINATION AND ALL APPROPRIATE DENTAL SERVICES AND TREATMENT WITHIN 90 DAYS PRIOR TO SEPARATION

8. REMARKS

SR O AR
Tloclude Zip, Coder iy

[EMBER REQUESTS COPY 4
- Impials’

DD Form 214, NOV 88 Previous editions are absolete
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CAUTION: NOT TO BE USED FOR THIS IS AN IMPORTANT RECORD. ANY ALTERATIONS IN SHADED
IDENTIFICATION PURPOSES SAFEGUARD IT. AREAS RENDER FORM VOID

CERTIFICATE OF RELEASE OR DISCHARGE FROM ACTIVE DUTY

4, NAME {Lost, First, Micklle) 2. DEPARTMENT, COMPONENT AND BRANCH I& $OQTAL SECURITY NO:
Lod
F5.2 GRADE, RATE OR RANK 4.b PAY GRADE S. DATE OF BIRTH (YYMMDD) [ 6. RESERVE OBLIG. TERM. DATE
Year Tnvonth — JDay

7.b. HOME OF RECORD AT TIME OF ENTRY (Gity and state, or complete

7.a. PLACE OF ENTRY INTO ACTIVE DUTY
address if known)

8.a LAST DUTY ASSIGNMENT AND MAJOR COMMAND 8.b. STATION WHERE SEPARATED

10. 5GLI COVERAGE || None

9. COMMAND TO WHICH TRANSFERRED
Amount: §

[71. PRIMARY SPECIALTY (List number, title and years and months in | 12. RECORD OF SERVICE Yearls) | Monthis) | Day(s)
;;;er’%.yz;fl.ol:reagdggo’ga;:g’e:;ahy numbers and titles involving 2 Date Entered AD Ths Penod

b. Separation Date This Period
<. Net Active Service This Period
d. Total Prior Active Service
e. Total Prior Inactive Service 1B
f. Foreign Service
g. Sea Service
h £ffective Date of Pay Grade
13. DECORATIONS, MEDALS, BADGES, CITATIONS AND CAMPAIGN RIBBONS AWARDED OR AUTHORIZED (Al periods of service}

14. MILITARY EDUCATION (Course title, number of weeks, and month and year completed)

15.3. MEMBER CONTRIBUTED TO POST-VIETNAM ERA Yes | No | 15,6 HIGH SCHOOL GRADUATE OR ves | No | 16. DAYS ACCRUED LEAVE PAID
VETERANS' EDUCATIONAL ASSISTANCE PROGRAM EQUIVALENT
17. MEMBER WAS PROVIDED COMPLETE DENTAL EXAMINATION AND ALL APPROPRIATE DENTAL SERVICES AND TREATMENT WITHIN 90 DAYS PRIOR TQ SEPARATION B

18. REMARKS .

R o A B O SIO S DAIV SBRAL W M WL s LA A - it
19.a. MALING ADDRESS AFTER SEPARATION (Include Zip Code) 186, NEAREST RELATIVE (Naste and adtress - incluele Zip Codej

30 MEMBER REQUESTS COPY 6 9E SENTIQ. FER OFFIE&AL)AU?HW\Z&D TO SIGN (Typed name, grade, title snd
siprature

(For use by. suthorized sgencles only}
24, CHARACTER OF SERMVICE (m upgrms)

30, MEMBER REQUESTS COPY 4
Partialy

DD Form 214, NOV 88 Previous editions are obsolete.
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COPY DESIGNATION (Printed in lower right margin)

MEMBER - 1

SERVICE - 2

VETERANS ADMINISTRATION - 3

MEMBER - 4

DEPARTMENT OF LABOR - 5

STATE DIRECTOR OF VETERANS AFFAIRS - 6
SERVICE - 7

SERVICE - 8

Copy 1 (the original) does not have Items 23 - 30, and the page ends after item 22.
Copies 2, 4,7, and 8 contain all items.
Copies 3, 5, and 6 contain all items, but Items 25 through 27 are blacked out.

[54 FR 9985, Mar. 9, 1989]
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APPENDIX B TO PART 45—DD FORM 214ws

CAUTION: NOT TO BE USED FOR THIS IS AN IMPORTANT RECORD. ANY ALTERATIONS IN SHADED
IDENTIFICATION PURPOSES SAFEGUARD (T. AREAS RENDER FORM VQID

I —— I
1. NAME {ast, First, Midiie} 2. DEPARTMENT, COMPONENT AND BRANCH

4.5, PAY GRADE S. DATE OF BIRTH (YYMMDD) 6. RESERVE OBLIG. TERM. DATE
Year [Month — Day
DUTY 7.b. HOME OF RECORD AT TIME OF ENTRY (City and state, or complete
address if known)
8.a. LAST DUTY ASSIGNMENT AND MAJOR COMMAND 8.b. STATION WHERE SEPARATED
9. COMMAND TO WHI NSEERRED 10. 56LI COVERAGE | [None
Amount: §
11. PRIMARY SPECIALTY (List qumper, title and years and months in | 12. RECORD OF SERVICE Year(s) Month(s)
;‘:’;&%fgf":o’ (¢ alsp cighty numbers and titles a. Date Entered AD This Period

CERTIFICATE OF RELEASE OR DISCHARGE FROM ACTIVE DUTY

b. Separation Date This Period
<. Net Active Service This Period
d. Total Prior Active Service

e. Total Prior Inactive Service

f. Foreign Service

g. Sea Service

h_ Effective Date of Pay Grade
13. DECORATIONS, MEDALS, BADGES, CITATIONS BN AIGN RIBBONS AWARDED OR AUTHORIZED (All periods of service)

14. MILITARY EDUCATION (Course title, number o! wgks) a!ﬁ month and year completed)

15.a. MEMBER CONTRIBUTED TO POST-VIETNAM ERA Ye: 5.4 HIGH OL GRADUATE OR ves | no | 16. DAYS ACCRUED LEAVE PAID
VETERANS EDUCATIONAL ASSISTANGE PROGRAM QUIvALE

17. MEMBER WAS PROVIDED COMPLETE DENTAL EXAMINATION AND ALL APPROPRIATE DENTAL SERVICES AND TREATMENT WITHIN 50 DAYS PRIOR TO separaTion] {ves [ { o
48. REMARKS.

oo

0. MEMBER BEGUESTS COPY & 9K SENT 70, o6 O vET arras § fresk fro

19.3. MAING ADDRESS APTER SEPARATION (Inciuds Zip Codde}

2% SIGNIJURE oF mmm REWG 5EPMA‘I'ED

SPECIAL ADDITIONAL INFORMATION (Far use by suthorized agendies oty p Y 7 E

23. TYPE OF SEPARATIO’I 28, CHARACTER OF SERVICE (hxfutk upgrades)

W - - - P Y ARSI AR T Y gy
75 SEPARATION AUTHORITY = 76, SEPARATION CODE 37, RECNTRY CODE |
76, NARRATIVE REASON FOR SEPARATION e
S
9. DATES OF TIME LOST DOKING THIS PERIOD ' 30, MEMBER REQUESTS COPY &
infialy

DD Form 214WS, NOV 88 Previous editions are obsolete.
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DD Forwm 215

APPENDIX C TO PART 45—
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APPENDIX D TO PART 45—STATE
DIRECTORS OF VETERANS AFFAIRS
ALABAMA

Director, Department of Veterans Affairs,
P.O. Box 1509, Montgomery, AL 36192-3701.

ALASKA

Director, Division of Veterans Affairs, De-
partment of Military & Veterans Affairs,
3601 C Street, suite 620, Anchorage, AK
99503.

AMERICAN SAMOA

Veterans Affairs Officer, Office of Veterans
Affairs, American Samoa Government,
P.O. Box 2586, Pago Pago, AS 96799.

ARIZONA

Director of Veterans Affairs, Arizona Veter-
ans Service Commission, 3225 N. Central
Avenue, suite 910, Phoenix, AZ 85012.

ARKANSAS

Director, 1200 West 3rd, room 105, Box 1280,
Little Rock, AR 72201.

CALIFORNIA

Director, Department of Veterans Affairs,
1227 O Street, room 200A, Sacramento, CA
95814.

COLORADO

Director, Division of Veterans Affairs, De-
partment of Social Services, 1575 Sherman
Street, room 122, Denver, CO 80203.

DELAWARE

Chairman, Commission of Veterans Affairs,
P.O. Box 1401, Dover, DE 19901.

DISTRICT OF COLUMBIA

Chief, Office of Veterans Affairs, 941 North
Capitol Street NE., room 1211 F, Washing-
ton, DC 20421.

FLORIDA

Director, Division of Veterans Affairs, P.O.
Box 1437, St. Petersburg, FL 33731.

GEORGIA

Commissioner, Department of Veterans
Service, Floyd Veterans Memorial Bldg,
suite E-970, Atlanta, GA 30334.

GuAM

Office of Veterans Affairs,
Agana, Guam 96910.

P.O. Box 3279,

HAWAII

Director, Department of Social Services &
Housing, Veterans Affairs Section, 3949 Di-
amond Head Road, Honolulu, HI 96809-0339.
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IDAHO

Administrator, Division of Veterans Service,
P.O. Box 6675, Boise, 1D 83707.

CONNECTICUT

Commandant, Veterans Home and Hospital,
287 West Street, Rocky Hill, CT 06067.

INDIANA

Director, Department of Veterans Affairs,
707 State Office Building, 100 N. Senate Av-
enue, Indianapolis, IN 46204.

IowA

Administrator, Veterans Affairs Division,
7700 NW. Beaver Drive, Camp Dodge, John-
ston, 1A 50131-1902.

KANSAS

Executive Director, Kansas Veterans Com-
mission, Jayhawk Tower, suite 701, 700 SW.
Jackson Street, Topeka, KS 66603-3150.

KENTUCKY

Director, Kentucky Center for Veterans Af-
fairs, 600 Federal Place room 1365, Louis-
ville, KY 40202.

LOUISIANA

Executive Director, Department of Veterans
Affairs, P.O. Box 94095, Capitol Station,
Baton Rouge, LA 70804-4095.

MAINE

Director, Bureau of Veterans Services, State
Office Building Station 117, Augusta, ME
04333.

MARYLAND

Executive Director, Maryland Veterans Com-
mission, Federal Bldg.—room 110, 31 Hop-
kins Plaza, Baltimore, MD 21201.

ILLINOIS

Director, Department of Veterans Affairs,
208 West Cook Street, Springfield, IL 62705.

MICHIGAN

Director, Michigan Veterans Trust Fund,
P.O. Box 30026, Ottawa Bldg, No. Tower, 3rd
Floor, Lansing, M1 48909.

MINNESOTA

Commissioner, Department of Veterans Af-
fairs, Veterans Service Building, 2nd Floor,
St. Paul, MN 55155.

MissIssIPPI

President, State Veterans Affairs Board, 120
North State Street, War Memorial Build-
ing, room B-100, Jackson, MS 39201.
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MISSOURI

Director, Division of Veterans Affairs, P.O.
Drawer 147, Jefferson City, MO 65101.

MONTANA

Administrator, Veterans Affairs Division,
P.0O. Box 5715, Helena, MT 59604.

NEBRASKA

Director, Department of Veterans Affairs,
P.O. Box 95083, State Office Building, Lin-
coln, NE 68509.

NEVADA

Commissioner, Commission for Veterans Af-
fairs, 1201 Terminal Way, room 108, Reno,
NV 89520.

MASSACHUSETTS

Commissioner, Department of Veterans
Services, 100 Cambridge Street—room 1002,
Boston, MA 02202.

NEw JERSEY

Director, Division of Veterans Programs &
Special Services, 143 E. State Street, room
505, Trenton, NJ 08608.

NEw MEXICO

Director, Veterans Service Commission, P.O.
Box 2324, Santa Fe, NM 87503.

NEW YORK

Director, Division of Veterans Affairs, State
Office Building #6A-19, Veterans Highway,
Hauppauge, NY 11788.

NORTH CAROLINA

Asst Secretary for Veterans Affairs, Division
of Veterans Affairs, 227 E. Edenton Street,
Raleigh, NC 27601.

NORTH DAKOTA

Commissioner, Department of Veterans Af-
fairs, 15 North Broadway, suite 613, Fargo,
ND 58102.

OHI0

Director, Division of Soldiers Claims & Vet-
erans Affairs, State House Annex, room 11,
Columbus, OH 43215.

OKLAHOMA

Director, Department of Veterans Affairs,
P.O. Box 53067, Oklahoma City, OK 73152.

NEW HAMPSHIRE

Director, State Veterans Council, 359 Lin-
coln Street, Manchester, NH 03103.
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OREGON

Director, Department of Veterans Affairs,
Oregon Veterans Building, 700 Summer
Street NE., suite 150, Salem, OR 97310-1270.

PENNSYLVANIA

Director, Department of Military Affairs,
Bureau for Veterans Affairs, Fort
Indiantown Gap, Bldg 5-0-47, Annville, PA
17003-5002.

PUERTO RICO

Director, Bureau of Veterans Affairs &
Human Resources, Department of Labor,
505 Munoz Rivera Avenue, Hato Rey, PR
00918.

RHODE ISLAND

Chief, Veterans Affairs Office, Metacom Ave-
nue, Bristol, RI 02809.

SOUTH CAROLINA

Director, Department of Veterans Affairs,
Brown State Office Building, 1205 Pendle-
ton Street, Columbia, SC 29201.

SOUTH DAKOTA

Director, Division of Veterans Affairs, 500
East Capitol Avenue, State Capitol Build-
ing, Pierre, SD 57501-5083.

TENNESSEE

Commissioner, Department of Veterans Af-
fairs, 215 8th Avenue, North, Nashville, TN
37203.

TEXAS

Executive Director, Veterans Affairs Com-
mission of Texas, Box 12277, Capitol Sta-
tion, Austin, TX 78711.

UTAH
No DVA.

VERMONT

Director, Veterans Affairs Office, State Of-
fice Building, Montpelier, VT 05602.

VIRGINIA

Director, Division of War Veterans Claims,
210 Franklin Road, SW., room 1002, P.O.
Box 809, Roanoke, VA 24004.

VIRGIN ISLANDS

Director, Division of Veterans Affairs, P.O.
Box 890, Christiansted, St. Croix, VI 00820.

WASHINGTON

Director, Department of Veterans Affairs,
P.O. Box 9778, Mail Stop PM-41, Olympia,
WA 95804.
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WEST VIRGINIA

Director, Department of Veterans Affairs,
605 Atlas Building, Charleston, WV 25301-
9778.

WISCONSIN

Secretary, Department of Veterans Affairs,
P.O. Box 7843, 77 North Dickinson Street,
Madison, WI 53707.

PART 46—FEDERAL VOTING
ASSISTANCE PROGRAM

Sec.
46.1
46.2
46.3
46.4
46.5
46.6

Reissuance and purpose.
Applicability and scope.
Definitions.
Policy.
Organization.
Responsibilities.
AUTHORITY: Pub. L. 296, 84th Congress and
10 U.S.C. 133.

SOURCE: 45 FR 84766, Dec. 23, 1980, unless
otherwise noted.

§46.1 Reissuance and purpose.

This rule reissues this part dated
September 25, 1963, and implements the
Provisions of Executive Order 10646,
November 23, 1955, wherein the Sec-
retary of Defense was designated the
Federal Coordinator for assigning re-
sponsibility and prescribing procedures
to implement the absentee voting pro-
gram authorized by the Federal Voting
Assistance Act of 1955 (FVAA) and the
Overseas Citizens Voting Rights Act of
1975 (OCVRA). This part assigns re-
sponsibility and delegates authority to
the Deputy Assistant Secretary of De-
fense (Administration) to carry out
this program on behalf of the Secretary
of Defense.

§46.2 Applicability and scope.

(a) The provisions of this part apply
to the Office of the Secretary of De-
fense, the Military Departments, the
Organization of the Joint Chiefs of
Staff, and the Defense Agencies (here-
after referred to as the ‘““DoD Compo-
nents’’).

(b) Other executive departments and
agencies shall provide assistance to
this program, upon request, as provided
by sections 1973cc-11 and 1973cc-13 of
FVAA and 1973dd-2b of OCVRA. (Par-
ticipating departments and agencies
shall adopt regulations and procedures
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that conform to this part to the extent
practicable, consistent with their orga-
nization missions.)

8§46.3 Definitions.

For the purpose of administering the
Federal Voting Assistance Program,
the following definitions apply:

(a) Federal Election. Any general, spe-
cial, or primary election held solely or
in part for the purpose of selecting,
nominating, or electing any candidate
for the office of President, Vice Presi-
dent, Presidential Elector, Member of
the United States Senate, Member of
the United States House of Representa-
tives, Delegate from the District of Co-
lumbia, Resident Commissioner from
the Commonwealth of Puerto Rico,
Delegate from Guam, or Delegate from
the Virgin Islands.

(b) State election. Any general, spe-
cial, or primary election held solely or
in part for the purpose of selecting,
nominating, or electing any candidate
for any State office, such as, governor,
lieutenant governor, or attorney gen-
eral.

(c) Local election. An election which is
less than a State election, such as a
municipal, county, or township elec-
tion.

(d) Military Services. Refers to the
Army, Navy, Air Force, Marine Corps,
and the Coast Guard.

(e) Uniformed Services. Refers to the
Army, Navy, Air Force, Marine Corps,
Coast Guard, the Commissioned Corps
of the U.S. Public Health Service, and
the Commissioned Corps of the Na-
tional Oceanic and Atmospheric Ad-
ministration.

(f) Voter. A person in any of the fol-
lowing categories who is authorized by
law and who is registered to vote in
any primary, special, or general elec-
tion.

(1) Members of the Uniformed Serv-
ices or Merchant Marine in active serv-
ice and their spouses and dependents,
wherever stationed.

(2) U.S. citizens temporarily residing
outside the United States.

(3) Other U.S. citizens residing out-
side the United States not covered by
any other category mentioned above
and whose intent to return to their
State of last residence may be uncer-
tain.
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(g) Voting residence. The legal resi-
dence or domicile in which the voter is
registered to vote.

§46.4 Policy.

(a) To implement and administer the
FVAA and OCVRA, as amended/DoD
Components and other participating
Federal departments and agencies con-
cerned with the voting program shall
encourage their eligible voters to par-
ticipate in the voting process of the
Federal, State, and local governments.

(b) The voting program shall be ad-
ministered in such a manner as to en-
sure that voters are provided all nec-
essary voting information, including
voting age requirements, election
dates, officers to be elected, constitu-
tional amendments, other ballot pro-
posals, and absentee registration and
voting procedures.

(c) When practicable and compatible
with operational conditions, every
voter shall be afforded an opportunity
to register and vote in any election for
which the State of his or her voting
residence has established enabling laws
and procedures.

(d) Voting in person or by absentee
process shall be offered when local con-
ditions allow voters to prepare, send,
and receive personal material. How-
ever, a determination by those admin-
istering the voting program that vot-
ing assistance cannot be rendered be-
cause it is impractical and incompat-
ible with military or Federal oper-
ations shall be conclusive, if this deter-
mination is made in good faith. (See
section 1973cc-24, FVAA.)

(e) Absentee voting procedures shall
be prescribed in such a manner as to
safeguard the integrity and secrecy of
the ballot. In addition, all necessary
steps shall be taken to prevent fraud
and to protect voters against coercion
of any sort.

(1) No member of the Uniformed
Services shall attempt to influence any
other member to vote or not to vote for
any particular candidate, or to require
any member to march to any polling
place or place of voting. (See section
1973cc-25 of FVAA))

(2) However, nothing in §46.4(e),
above, shall be considered to prohibit
free discussion regarding political is-
sues or candidates for public office.

§46.6

(See enclosure 2 of DoD Directive
1344.10,* Political Activities by Mem-
bers of the Armed Forces, September
23, 1969.)

(3) No person in the Uniformed Serv-
ices of the United States shall poll any
other member to attempt to influence
his or her vote before or after he or she
votes. (See enclosure 2 of DoD Direc-
tive 1344.10.)

(4) The provision in §46.4(c) above,
shall not preclude making surveys for
statistical compilations to measure the
extent of voting participation of per-
sons covered by the FVAA and OCVRA,
as amended.

8§46.5 Organization.

In accordance with E.O. 10646, au-
thority and responsibility are hereby
delegated to the Deputy Assistant Sec-
retary of Defense (Administration) to
carry out this program on behalf of the
presidential designee, the Secretary of
Defense. The Deputy Assistant Sec-
retary of Defense (Administration) is
authorized to act for the presidential
designee and to coordinate and facili-
tate such actions as may be required to
discharge Federal responsibilities as-
signed in E.O. 10646, FVAA, and
OCVRA.

8§46.6 Responsibilities.

(a) The Deputy Assistant Secretary of
Defense (Administration) shall: (1) Man-
age, coordinate, or perform the tasks
assigned to the presidential designee in
E.O. 10646, the FVAA, and OCVRA.

(2) Establish and maintain liaison
with officials of the State legislatures,
and with State and local election law
officials.

(3) Be the sole DoD representative for
obtaining from each State current vot-
ing information and disseminating it
to other executive departments, agen-
cies, and DoD Components. In this re-
gard, DoD Components and participat-
ing departments and agencies may not
contact State voting officials about
voting matters.

(4) Encourage and assist States and
other U.S. jurisdictions to adopt the

1Copies may be obtained, if needed, from
the U.S. Naval Publications and Forms Cen-
ter, 5801 Tabor Avenue, Philadelphia, PA
19120. Attention: Code 301.
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mandatory and recommendatory provi-
sions of the FVAA and OCVRA, and ad-
vise them on the applicability of Fed-
eral laws and regulations to their indi-
vidual electoral systems.

(5) Establish a DoD Voting Assist-
ance Program to cover all eligible vot-
ers of the Department of Defense (mili-
tary and civilian) and their eligible
spouses and dependents, to assist these
personnel to vote either in person or by
absentee process.

(6) Publicize the right of citizens to
register and vote absentee under the
FVAA and OCVRA.

(7) Review and coordinate the infor-
mational and educational effort di-
rected toward all persons covered by
the FVAA and OCVRA.

(8) Provide an ombudsman-type serv-
ice for all persons covered by the
FVAA and OCVRA and for State and
local election officials.

(9) Designate a week or day in Sep-
tember of each even-numbered year for
the purpose of encouraging military
personnel and their dependents to exer-
cise their right to vote.

(10) Conduct a survey of U.S. citizens
(military and civilian) covered by the
FVAA and OCVRA to gather necessary
statistical information to prepare the
biennial report to the President and
Congress required by FVAA.

(b) Heads of DoD Components shall: (1)
Facilitate the dissemination of voting
information and provide assistance to
their own personnel, including the
services of an official authorized to ad-
minister oaths.

(i) In overseas areas, arrangements
shall be made to provide absentee vot-
ing information and assistance to vot-
ers described in §46.5(f)(1) and (2).

(ii) To the extent practical, informa-
tion and assistance shall also be made
available to voters described in
§46.5(f)(3).

(2) Ensure command support at all
levels for the Voting Assistance Pro-
gram.

(3) Designate a senior officer of gen-
eral or flag rank in each Military Serv-
ice as the Senior Military Voting Rep-
resentative to manage Military Service
voting programs.

(4) Designate voting officers or coun-
selors at every level of command who
are trained to carry out their assigned
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responsibilities. Voting officers or
counselers should be readily available
and equipped to give personal assist-
ance to voters for Federal, State and
local elections. In addition, any person
who appears to need assistance in read-
ing or understanding any English lan-
guage material relating to voting or
voter registration should receive im-
mediate assistance in the appropriate
language.

(5) Ensure that voting information
and related materials, such as the Vot-
ing Assistance Guide, and the Federal
Post Card Application form (FPCA—SF
76 Current Edition), are obtained and
disseminated in a timely manner.
FPCAs are to be purchased in sufficient
quantities to furnish registration and
ballot request support for all primary
and general elections.

(6) Ensure the in-hand delivery of
FPCAs by August 15 to Uniformed
Services personnel, their spouses and
eligible dependents, and civilian em-
ployees of the Uniformed Services,
their spouses and eligible dependents,
who are serving outside the territorial
limits of the United States.

(7) Ensure in-hand delivery of FPCAs
by September 15 to Uniformed Services
personnel and their spouses and eligi-
ble dependents within the United
States, in accordance with FVAA.

(8) Require Inspectors General to in-
clude the Federal Voting Program as
an item for specific review at every
level of command to ensure that per-
sons are informed and provided an op-
portunity to exercise their right to
vote, and that the command has ade-
quately provided for voting officers or
counselers.

(9) Provide for continuing evaluation
of command voting programs.

(10) Establish and publicize the avail-
ability of a special telephone service,
the ‘““Voting Action Line,” to link unit
voting officers or counselors with their
respective Uniformed Service Senior
Military Voting Representative or Vot-
ing Action Officer at the departmental
level. Emphasis shall be placed on pro-
viding rapid, accurate responses and
solutions to voting-oriented problems.

(11) During Federal election years,
ensure that all Armed Forces personnel
receive at least one briefing, training
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period, or information period of in-
struction devoted to absentee registra-
tion and voting. Emphasis should be
placed on the availability of voting in-
formation, supporting materials, per-
sonal assistance, and the importance of
why every vote counts.

(12) Ensure that telephone operators
at every military installation are pro-
vided with the names and office tele-
phone numbers of unit or installation
voting officers or counselors.

(13) File an After-Action Report in
the form specified by the Director,
Federal VVoting Assistance Program.

(14) Conduct a Ballot Transmission
Survey in the manner specified by the
Director, Federal Voting Assistance
Program.

PART 47—ACTIVE DUTY SERVICE
FOR CIVILIAN OR CONTRACTUAL
GROUPS

Sec.
47.1
47.2
47.3
47.4
47.5
47.6

Purpose.

Applicability and scope.
Definitions.

Policy.
Responsibilities.
Procedures.

APPENDIX A TO PART 47—INSTRUCTIONS FOR
SUBMITTING GROUP APPLICATIONS UNDER
PuBLIC LAW 95-202

APPENDIX B TO PART 47—THE DoD CIVILIAN/
MILITARY SERVICE REVIEW BOARD AND
THE ADVISORY PANEL

AUTHORITY: 38 U.S.C. 106 note.

SOURCE: 54 FR 39993, Sept. 29, 1989, unless
otherwise noted.

8§47.1 Purpose.

This document:

(a) Revises 32 CFR part 47 and imple-
ments Public Law 95-202.

(b) Directs the Secretary of the Air
Force to determine if an established
group of civilian employees or contract
workers provided service to the U.S.
Armed Forces in a manner considered
active military service for Department
of Veterans Affairs (VA) benefits.

(c) Establishes the DoD Civilian/Mili-
tary Service Review Board and the Ad-
visory Panel.

(d) Establishes policy, assigns respon-
sibilities, prescribes application proce-
dures for groups and individuals, and

§47.3

clarifies the factors used to determine
active duty (AD) service.

§47.2 Applicability and scope.

This part:

(a) Applies to the Office of the Sec-
retary of Defense (OSD), the Military
Departments, and by agreement with
the Department of Transportation
(DoT), the U.S. Coast Guard.

(b) Applies to any group application
considered under Public Law 95-202
after September 11, 1989 and to any in-
dividual who applies for discharge doc-
uments as a member of a group recog-
nized by the Secretary of the Air
Force.

8§47.3 Definitions.

Armed conflict. A prolonged period of
sustained combat involving members
of the U.S. Armed Forces against a for-
eign belligerent. The term connotes
more than a military engagement of
limited duration or for limited objec-
tives, and involves a significant use of
military and civilian forces.

(a) Examples of armed conflict are
World Wars | and Il, and the Korean
and Vietnam Conflicts.

(b) Examples of military actions that
are not armed conflicts are as follows:

(1) The incursion into Lebanon in
1958, and the peacekeeping force there
in 1983 and 1984.

(2) The incursions into the Domini-
can Republic in 1965 and into Libya in
1986.

(3) The intervention into Grenada in
1983.

Civilian or contractual group. An orga-
nization similarly situated to the
Women’s Air Forces Service Pilots (a
group of Federal civilian employees at-
tached to the U.S. Army Air Force in
World War 11). Those organization
members rendered service to the U.S.
Armed Forces during a period of armed
conflict in a capacity that was then
considered civilian employment with
the Armed Forces, or the result of a
contract with the U.S. Government, to
provide direct support to the Armed
Forces.

Recognized group. A group whose serv-
ice the Secretary of the Air Force ad-
ministratively has determined to have
been ‘“‘active duty for the purposes of
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all laws administered by the Depart-
ment of Veterans Affairs’’; i.e., VA ben-
efits under 38 U.S.C. 101.

Similarly situated. A civilian or con-
tractual group is similarly situated to
the Women’s Air Forces Service Pilots
when it existed as an identifiable group
at the time the service was being ren-
dered to the U.S. Armed Forces during
a period of armed conflict. Persons who
individually provided support through
civilian employment or contract, but
who were not members of an identifi-
able group at the time the services
were rendered, are not ‘“‘similarly situ-
ated” to the Women’s Air Forces Serv-
ice Pilots of World War I1.

§47.4 Policy.

(a) Eligibility for consideration. To be
eligible to apply for -consideration
under Public Law 95-202 and this part,
a group must:

(1) Have been similarly situated to
the Women’s Air Forces Service Pilots
of World War 11.

(2) Have rendered service to the Unit-
ed States in what was considered civil-
ian employment with the U.S. Armed
Forces either through formal Civil
Service hiring or less formal hiring if
the engagement was created under the
exigencies of war, or as the result of a
contract with the U.S. Government to
provide direct support to the U.S.
Armed Forces.

(3) Have rendered that service during
a period of armed conflict.

(4) Consist of living persons to whom
VA benefits can accrue.

(5) Not have already received benefits
from the Federal Government for the
service in question.

(b) A determination of AD service
that is considered to be equivalent to
active military service is made on the
extent to which the group was under
the control of the U.S. Armed Forces in
support of a military operation or mis-
sion during an armed conflict. The ex-
tent of control exerted over the group
must be similar to that exerted over
military personnel and shall be deter-
mined by, but not necessarily limited
to, the following:

(1) Incidents favoring equivalency—(i)
Uniqueness of service. Civilian service
(civilian employment or contractual
service) is a vital element of the war-
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fighting capability of the Armed
Forces. Civilian service during a period
of armed conflict is not necessarily
equivalent to active military service,
even when performed in a combat zone.
Service must be beyond that generally
performed by civilian employees and
must be occasioned by unique cir-
cumstances. For civilian service to be
recognized under this part, the follow-
ing factors must be present:

(A) The group was created or orga-
nized by U.S. Government authorities
to fill a wartime need or, if a group was
not created specifically for a wartime
need, but existed before that time, then
its wartime mission was of a nature to
substantially alter the organization’s
prewar character.

(B) If the application is based on
service in a combat zone, the mission
of the group in a combat zone must
have been substantially different from
the mission of similar groups not in a
combat zone.

(if) Organizational authority over the
group. The concept of military control
is reinforced if the military command
authority determines such things as
the structure of the civilian organiza-
tion, the location of the group, the
mission and activities of the group, and
the staffing requirements to include
the length of employment and pay
grades of the members of the group.

(iii) Integration into the military orga-
nization. Integrated civilian groups are
subject to the regulations, standards,
and control of the military command
authority.

(A) Examples include the following:

(1) Exchanging military courtesies.

(2) Wearing military clothing, insig-
nia, and devices.

(3) Assimilating the group into the
military organizational structure.

(4) Emoluments associated with mili-
tary personnel; i.e., the use of com-
missaries and exchanges, and member-
ship in military clubs.

(B) A group fully integrated into the
military would give the impression
that the members of the group were
military, except that they were paid
and accounted for as civilians.

(C) Integration into the military may
lead to an expectation by members of
the group that the service of the group
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imminently would be recognized as ac-
tive military service. Such integration
acts in favor of recognition.

(iv) Subjection to military discipline.
During past armed conflicts, U.S. mili-
tary commanders sometimes restricted
the rights or liberties of civilian mem-
bers as if they were military members.

(A) Examples include the following:

(1) Placing members under a curfew.

(2) Requiring members to work ex-
tended hours or unusual shifts.

(3) Changing duty assignments and
responsibilities.

(4) Restricting proximity travel to
and from the military installation.

(5) Imposing dress and grooming
standards.

(B) Consequences for noncompliance
might include a loss of some privilege,
dismissal from the group, or trial
under military law. Such military dis-
cipline acts in favor of recognition.

(v) Subjection to military justice. Mili-
tary members are subject to the mili-
tary criminal justice system. During
times of war, ‘“‘persons serving with or
accompanying an Armed Force in the
field”” are subject to the military
criminal justice code. Those who were
serving with the U.S. Armed Forces
may have been treated as if they were
military and subjected to court-mar-
tial jurisdiction to maintain discipline.
Such treatment is a factor in favor of
recognition.

(vi) Prohibition against members of the
group joining the armed forces. Some or-
ganizations may have been formed to
serve in a military capacity to over-
come the operation of existing laws or
treaty or because of a governmentally
established policy to retain individuals
in the group as part of a civilian force.
These factors act in favor of recogni-
tion.

(vii) Receipt of military training and/or
achievement of military capability. If a
group employed skills or resources that
were enhanced as the result of military
training or equipment designed or is-
sued for that purpose, this acts toward
recognition.

(2) Incidents not favoring equivalency—
(i) Submission to the U.S. Armed Forces
for protection. A group that seeks pro-
tection and assistance from the U.S.
Armed Forces and submits to military
control for its own well-being is not

8§47.4

deemed to have provided service to the
Armed Forces equivalent to AD mili-
tary service, even though the group
may have been as follows:

(A) Armed by the U.S. military for
defensive purposes.

(B) Routed by the U.S. military to
avoid the enemy.

(C) Instructed by the U.S. military
for the defense of the group when at-
tacked by, or in danger of attack by,
the enemy.

(D) Otherwise submitted themselves
to the U.S. military for sustenance and
protection.

(ii) Permitted to resign. The ability of
members to resign at will and without
penalty acts against military control.
Penalty may be direct and severe, such
as confinement, or indirect and mod-
erate, such as difficult and costly
transportation from an overseas loca-
tion.

(iii) Prior recognition of group service.
Recognition of a group’s service by
agencies of State or local government
does not provide support in favor of
recognition under this part.

(3) Status of group in international law.
In addition to other factors, consider-
ation will be given to whether members
of the group were regarded and treated
as civilians, or assimilated to the
Armed Forces as reflected in treaties,
customary international law, judicial
decisions, and U.S. diplomatic practice.

(c) Reconsideration. Applications by
groups previously denied a favorable
determination by the Secretary of the
Air Force shall be reconsidered under
this part if the group submits evidence
that is new, relevant, and substantive.
Any request that the DoD Civilian/
Military Service Review Board estab-
lished hereunder (see §47.5(b)) deter-
mines does not provide new, relevant,
and substantive evidence shall be re-
turned to the applicant with the rea-
sons for nonacceptance.

(d) Counsel Representation. Neither
the Department of Defense nor Depart-
ment of Transportation shall provide
representation by counsel or defray the
cost of such representation with re-
spect to any matter covered by this
part.
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847.5 Responsibilities.

(a) The Assistant Secretary of De-
fense (Force Management and Person-
nel) (ASD(FM&P)) shall:

(1) Appoint a primary and an alter-
nate member in the grade of O-6 or
GM-15 or higher to the DoD Civilian/
Military Service Review Board.

(2) Exercise oversight over the Mili-
tary Departments and the U.S. Coast
Guard for compliance with this Direc-
tive and in the issuance of discharge
documents and casualty reports to
members of recognized groups.

(b) The Secretary of the Air Force, as
the designated Executive Agent of the
Secretary of Defense for the adminis-
tration of Public Law 95-202 shall:

(1) Establish the DoD Civilian/Mili-
tary Service Review Board and the Ad-
visory Panel.

(2) Appoint as board president a
member or employee of the Air Force
in grade O-6 or GM-15 or higher.

(3) Request the Secretary of Trans-
portation to appoint an additional vot-
ing member from the U.S. Coast Guard
when the board is considering the ap-
plication of a group claiming active
Coast Guard service.

(4) Provide a recorder and an assist-
ant to maintain the records of the
board and administer the functions of
this part.

(5) Provide nonvoting legal advisors
and historians.

(6) Publish notices of group applica-
tions and other Public Law 95-202 an-
nouncements in the FEDERAL REG-
ISTER.

(7) Consider the rationale and rec-
ommendations of the DoD Civilian/
Military Service Review Board.

(8) Determine whether the service
rendered by a civilian or contractual
group shall be considered AD service to
the U.S. Armed Forces for all laws ad-
ministered by the VA. The decision of
the Secretary of the Air Force is final.
There is no appeal.

(9) Notify the following persons in
writing when a group determination is
made (if the Secretary of the Air Force
disagrees with the rationale or rec-
ommendations of the board, the Sec-
retary of the Air Force shall provide
the decision and reasons for it in writ-
ing to these persons):

(i) The applicant(s) for the group.
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(ii) The Secretary of the Department
of Veterans Affairs.

(iii) The Secretary of the Army.

(iv) The Secretary of the Navy.

(v) The ASD (FM&P).

(vi) The Secretary of Transportation
(when a group claims active Coast
Guard service).

(c) The Secretary of the Army, Sec-
retary of the Navy, Secretary of the
Air Force, and Commandant of the
Coast Guard shall:

(1) Appoint to the board a primary
and an alternate member in the grades
of O-6 or GM-15 or higher from their
respective Military Services.

(2) Process applications for discharge
documents from individuals claiming
membership in a recognized group in
accordance with applicable laws, Direc-
tives, the Secretary of the Air Force
rationale and instrument effecting a
group determination, and any other in-
structions of the board.

(3) Determine whether the applicant
was a member of a recognized group
after considering the individual’s evi-
dence of membership and verifying the
service against available Government
records.

(4) Issue a DD Form 214, “‘Certificate
of Release or Discharge from Active
Duty,” and a DD Form 256, ‘“‘Honorable
Discharge Certificate,” or a DD Form
257, ‘‘General Discharge Certificate,”
as appropriate, consistent with DoD In-
struction 1336.11 and DoD Directive
1332.142 and the implementing docu-
ments of the appropriate statutes of
the Military Department concerned or
the DoT and the instructions of the
DoD Civilian/Military Service Review
Board.

(5) Issue a DD Form 1300, ‘““Report of
Casualty,” in accordance with DoD In-
struction 1300.93 if a verified member
was killed during the period of AD
service.

(6) Ensure that each DD Form 214,
“Certificate of Release or Discharge
from Active Duty,” and each DD Form
1300, ““Report of Casualty,” have the

1Copies may be obtained, if needed, from
the U.S. Naval Publications and Forms Cen-
ter, Attn: 1053, 5801 Tabor Avenue, Philadel-
phia, PA 19120.

2See footnote 1 to §47.5(c)(4).

3See footnote 1 to §47.5(c)(4).
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following statement entered in the
““Remarks’ section:

This document, issued under Public Law
95-202 (38 U.S.C. 106 Note), administratively
establishes active duty service for the pur-
poses of Department of Veterans Affairs ben-
efits.

(7) Determine the equivalent mili-
tary pay grade, when required by the
Department of Veterans Affairs. For
VA benefits, a pay grade is needed only
in cases when an individual was killed
or received service-connected injuries
or disease during the recognized period
of AD service. A DD Form 1300 shall be
issued with the equivalent pay grade
annotated for a member who died dur-
ing the recognized period of service. A
DD Form 214 shall not include pay
grade, unless the Department of Veter-
ans Affairs requests that a grade deter-
mination be given. Determinations of
equivalent grade shall be based on the
following criteria in order of impor-
tance:

(i) Officially recognized organiza-
tional grade or equivalent rank.

(if) The corresponding rank for civil-
ian pay grade.

(iii) If neither of the criteria in para-
graphs (c)(7) (i) and (ii) of this section,
and applies, only one of three grades
may be issued; i.e., O-1, E-4, or E-1. Se-
lection depends on the nature of the
job performed, the level of supervision
exercised, and the military privileges
to which the individual was entitled.

(8) Adjudicate applicant challenges
to the period of AD service, character-
ization of service, or other administra-
tive aspects of the discharge docu-
ments issued.

§47.6 Procedures.

(a) Submitting group applications. Ap-
plications on behalf of a civilian or
contractual group shall be submitted
to the Secretary of the Air Force using
the instructions in appendix A to this
part.

(b) Processing group applications. (1)
When received, the recorder shall re-
view the application for sufficiency and
either return it for more information
or accept it for consideration and an-
nounce acceptance in the FEDERAL
REGISTER.

(2) The recorder shall send the appli-
cation to the appropriate advisory

Pt. 47, App. A

panel for historical review and analy-
sis.

(3) When received, the recorder shall
send the advisory panel’s report to the
applicant for comment. The applicant’s
comments shall be referred to the advi-
sory panel if significant disagreement
requires resolution. Additional com-
ments from the historians also shall be
referred to the applicant for comment.

(4) The DoD Civilian/Military Service
Board shall consider the group applica-
tion, as established, in paragraph (a)
and paragraphs (b) (1) through (3) of
this section.

(5) After the Secretary of the Air
Force makes a decision, the recorder
shall notify the applicant of the deci-
sion and announce it in the ‘““FEDERAL
REGISTER.”

(c) Submitting individual applications.
When a group is recognized, individual
members may apply to the appropriate
Military Department or to the Coast
Guard for discharge documents. Sub-
mit applications on DD Form 2168,
“Application for Discharge of Member
or Survivor of Member of Group Cer-
tified to Have Performed Active Duty
with the Armed Forces of the United
States.”” An application on behalf of a
deceased or incompetent member sub-
mitted by the next of kin must be ac-
companied by proof of death or incom-
petence.

APPENDIX A TO PART 47—INSTRUCTIONS
FOR SUBMITTING GROUP APPLICATIONS
UNDER PuUBLIC LAW 95-202

A. In Submitting a Group Application: 1. De-
fine the group to include the time period
that your group provided service to the U.S.
Armed Forces.

2. Show the relationship that the group
had with the U.S. Armed Forces, the manner
in which members of the group were em-
ployed, and the services the members of the
group provided to the Armed Forces.

3. Address each of the factors in §47.4.

4. Substantiate and document the applica-
tion. (The burden of proof rests with the ap-
plicant.)

B. Send Completed Group Applications To:
Secretary of the Air Force (SAF/MRC), DoD
Civilian/Military Service Review Board,
Washington, DC 20330-1000.
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APPENDIX B TO PART 47—THE DoD Ci-
VILIAN/MILITARY  SERVICE REVIEW
BOARD AND THE ADVISORY PANEL

A. Organization and Management

1. The board shall consist of a president se-
lected from the Department of the Air Force
and one representative each from the OSD,
the Department of the Army, the Depart-
ment of the Navy, the Department of the Air
Force, and the U.S. Coast Guard (when the
group claims active Coast Guard service).
Each member shall have one vote except
that the president shall vote only to break a
tie. The board’s decision is determined by
majority vote. The president and two voting
members shall constitute a quorum.

2. The advisory panel shall act as a nonvot-
ing adjunct to the board. It shall consist of
historians selected by the Secretaries of the
Military Departments and, if required, by
the Secretary of Transportation. The respec-
tive Military Departments and the DOT shall
ensure that the advisory panel is provided
with administrative and legal support.

B. Functions

1. The board shall meet in executive ses-
sion at the call of the president, and shall
limit its reviews to the following:

a. Written submissions by an applicant on
behalf of a civilian or contractual group.
Presentations to the board are not allowed.

b. Written report(s) prepared by the advi-
sory panel.

c. Any other relevant written information
available.

d. Factors established in this part for de-
termining AD service.

2. The board shall return to the applicant
any application that does not meet the eligi-
bility criteria established in §47.4(a). The
board only needs to state the reasons why
the group is ineligible for consideration
under this part.

3. If the board determines that an applica-
tion is eligible for consideration under
§47.4(a), the board shall provide, to the Sec-
retary of the Air Force, a recommendation
on the AD service determination for the
group and the rationale for that rec-
ommendation that shall include, but not be
limited to, a discussion of the factors listed
in §47.4.

a. No factors shall be established that re-
quire automatic recognition. Neither the
board nor the Secretary of the Air Force
shall be bound by any method in reaching a
decision.

b. Prior group determinations made under
Public Law 95-202 do not bind the board or
the Secretary of the Air Force. The board
and the Secretary of the Air Force fully and
impartially shall consider each group on its
own merit in relation to the factors listed in
section D. of this Directive.
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FAMILY PROTECTION PLAN

Subpart A—General Information

Sec.
48.101
48.102

Purpose.
Definitions.

Subpart B—Election of Options

48.201
48.202
48.203
48.204
48.205
48.206

Options.

Limitation on number of annuities.
Election of options.

Change or revocation of election.
Election form.

Information regarding elections.

Subpart C—Designation of Beneficiaries

48.301 Designation.

48.302 Substantiating evidence regarding de-
pendency and age of dependents.

48.303 Condition affecting entitlement of
widow or widower.

Subpart D—Reduction of Retired Pay

48.401 Computation of reduction.

48.402 Effective date of reduction.

48.403 Payment of nonwithheld reduction of
retired pay.

48.404 Ages to be used.

48.405 Action upon removal from temporary
disability retired list.

48.406 Withdrawal and reduction of percent-
age or amount of participation.

Subpart E—Annuity

48.501
48.502
48.503
48.504

General information.

Effective date of annuity.

Claims for annuity payments.

Payment to children.

48.505 Establishing eligibility of annuitants.

48.506 Recovery of erroneous annuity pay-
ments.

48.507 Restriction on participation.

48.508 Certain 100 percent disability retire-
ments.

Subpart F—Miscellaneous

48.601 Annual report.

48.602 Organization.

48.603 Correction of administrative defi-
ciencies.

48.604 Transition and protective clauses.

AUTHORITY: Sec. 1444, 70A Stat. 111; 10
U.S.C. 1444.

SOURCE: 34 FR 12092, July 18, 1969, unless
otherwise noted.

150



Office of the Secretary of Defense

Subpart A—General Information

§48.101 Purpose.

The purpose of the Retired Service-
man’s Family Protection Plan is to
permit each member of the uniformed
services to elect to receive a reduced
amount of any retired pay which may
be awarded him as a result of service in
his uniformed service in order to pro-
vide an annuity payable after his death
(while entitled to retired pay) to his
widow, child, or children, subject to
certain limitations specified in the law
and elaborated in the regulations in
this part.

8§48.102 Definitions.

(a) The terms Plan or RSFPP as here-
inafter used means the Retired Serv-
iceman’s Family Protection Plan (for-
merly called the Uniformed Services
Contingency Option Act).

(b) The term uniformed services means
the Army, Navy, Air Force, Marine
Corps, Coast Guard, Commissioned
Corps of Environmental Science Serv-
ices Administration, and Commis-
sioned Corps of Public Health Service.

(c) The term member means a com-
missioned officer, commissioned war-
rant officer, warrant officer, nurse,
flight officer, or a person in an enlisted
grade (including an aviation cadet) of
any of the uniformed services, and a
person in any of these categories who
is entitled to or is in receipt of retired
pay, except persons excluded in title 10,
U.S. Code, section 1431(a), as amended.

(d) The term widow includes widower

and refers to the lawful spouse of the
member on the date of retirement with
pay.
(e) The term child means, in all cases,
a member’s child, who is living on the
date of retirement of the member with
pay and who meets the following re-
quirements:

(1) A legitimate child under 18 years
of age and unmarried.

(2) A stepchild, under 18 years of age
and unmarried, who is in fact depend-
ent on the member for support (see
paragraphs (f) and (g) of this section).

(3) A legally adopted child, under 18
years of age and unmarried.

(4) A child, as defined above, who is
18 or more years of age and unmarried,
and who is incapable of self-support be-

§48.102

cause of being mentally defective or
physically incapacitated if that condi-
tion existed prior to reaching age 18.

(5) A child as defined above, who is at
least 18, but under 23 years of age and
unmarried, who is pursuing a full-time
course of study or training in a high
school, trade school, technical or voca-
tional institute, junior college, college,
university, or comparable recognized
educational institution. (Applicable
only in the case of members who re-
tired on or after Nov. 1, 1968).

(6) A child loses his eligibility for an
annuity under this part if he is adopted
by a third person before the parent-
member’s death. His eligibility is not
affected if he is adopted by a third per-
son after the parent-member’s death
(36 Comp. Gen. 325).

(f) The term stepchild means a child
of a member’s spouse by a former mar-
riage. The stepchild relationship termi-
nates upon the divorce of the parent
spouse, but not upon the death of the
parent spouse.

(g) The term in fact dependent means
that the stepchild must be dependent
on the member for over half of his or
her support.

(h) The term retirement means retire-
ment with eligibility to receive retired
pay.

(i) The term retired pay includes re-
tired, retirement, equivalent and re-
tainer pay awarded as a result of serv-
ice in the uniformed services.

() The term reduced retired pay
means the retired pay remaining after
the cost of participation in RSFPP has
been subtracted.

(k) The term department concerned
means (1) the Department of the Army
with respect to the Army, (2) the De-
partment of the Navy with respect to
the Navy and Marine Corps, (3) the De-
partment of the Air Force with respect
to the Air Force, (4) the Department of
Transportation with respect to the
Coast Guard, (5) the Department of
Commerce with respect to the Environ-
mental Science Services Administra-
tion, and (6) the Department of Health,
Education, and Welfare with respect to
the Public Health Service.

() The term dependent means the
prospective annuitants described in
paragraphs (d) and (e) of this section.
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(m) The term Board of Actuaries
means the Government Actuary in the
Department of the Treasury, the Chief
Actuary of the Social Security Admin-
istration, and a member of the Society
of Actuaries appointed by the Presi-
dent to advise the Secretary of Defense
on the administration of the Plan.

(n) The term Joint Board means rep-
resentatives of the uniformed services
appointed under the provisions of
§48.602.

(0) The term years of service means
years of service creditable in the com-
putation of basic pay.

(p) The term election means the
choice of options made by the member
under the RSFPP. This term includes a
modification of a previous election or
an election submitted after a revoca-
tion of a previous option(s) elected.

(q) The term elections in effect means
valid elections existing on the day of
retirement.

(r) A recognized educational institu-
tion is defined as a high school, trade
school, technical or vocational insti-
tute, junior college, college, univer-
sity, or comparable recognized edu-
cational institution which meets one
or more of the following criteria:

(1) 1t is operated or directly sup-
ported by the United States, or a
State, or local governmental agency.

(2) It is accredited by a nationally
recognized or State recognized accred-
iting agency.

(3) It is approved as an educational
institution by a State or local govern-
mental agency.

(4) Its credits are accepted for trans-
fer (or for admission) by three or more
accredited schools on the same basis as
credits from an accredited school.

Subpart B—Election of Options

§48.201 Options.

As provided in §48.203, a member may
elect one or more of the following an-
nuities. The amount must be specified
at time of election, and may not be for
more than 50 per centum nor less than
12%> per centum of his retired pay, in
no case may be less than a $25 monthly
annuity be elected. If the election is
made in terms of dollars, the amount
may be more than 50 per centum of the
retired pay that he would receive if he
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were to retire at the time of election;
however, if such elected amount ex-
ceeds 50 per centum of his retired pay
when he does retire, it shall be reduced
to an amount equal to such 50 per cen-
tum. Also, if the dollar amount elected
is less than 12% per centum of his re-
tired pay when he does retire, it shall
be increased to an amount equal to
such 12%; per centum.

(a) Option 1 is an annuity payable to
or on behalf of his widow, the annuity
to terminate upon her death or remar-
riage.

(b) Option 2 is an annuity payable to
or on behalf of his surviving child or
children as defined in §48.102, the annu-
ity to terminate when there ceases to
be at least one such surviving child eli-
gible to receive the annuity. Each pay-
ment under such annuity shall be paid
in equal shares to or on behalf of the
surviving children remaining eligible
at the time the payment is due. A
member who had this option in effect
on the date of retirement, and who re-
tired on or after November 1, 1968, may
apply to the Secretary concerned to
have a child (other than a child de-
scribed in §48.102(e)(4)) who is at least
18 but less than 23 years of age consid-
ered not to be an eligible beneficiary
under this paragraph (b) or §48.202.
Normally such applications will be ap-
proved.

(c) Option 3 is an annuity to or on be-
half of his widow and surviving child or
children. Such annuity shall be paid to
the widow until death or remarriage,
and thereafter each payment under
such annuity shall be paid in equal
shares to or on behalf of the surviving
children remaining eligible at the time
the payment is due. A member may
provide for allocating, during the pe-
riod of the surviving spouse’s eligi-
bility, a part of the annuity under this
subpart B for payment to those of his
surviving children who are not children
of that spouse. The sum allotted will
not exceed the equitable share for
which such children would be eligible
after the death of the widow.

(d) When no eligible beneficiary re-
mains to benefit from the option elect-
ed, the member’s retired pay will be re-
stored (except as provided in §48.604,
for certain members retired before
Aug. 13, 1968). All elections on file on
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Aug. 13, 1968, for members not entitled
to receive retired pay will be consid-
ered to include the restoration feature
with attendant cost factors being ap-
plied at time of retirement. For the
purpose of this paragraph, a child
(other than a child described in
§48.102(e)(4)) who is at least 18 but less
than 23 years of age, and is not pursu-
ing a course of study as defined in
§48.102(e)(5), shall be considered an eli-
gible beneficiary unless an approved
application by the member pursuant to
§48.201(b) that such a child is not to be
considered an eligible beneficiary is in
effect (for members who retire on or
after Nov. 1, 1968).

§48.202 Limitation on number of an-
nuities.

When a member desires to provide
both the annuity provided by Option 1
and Option 2, he may elect amounts
that, in total, meet the limitations
specified in §48.201. The cost of each
annuity, and the amount of each annu-
ity shall be determined separately. A
member may not elect the combination
of Options 1 and 3 or Options 2 and 3 in
any case. The combined amount of the
annuities may not be more than 50 per
centum nor less than 12% per centum
of his retired pay. In no case may less
than a $25 per month combined annuity
be provided.

§48.203 Election of options.

(a) A member who has completed less
than 19 years of service as defined in
§48.102(0) may elect to receive a re-
duced amount of retired pay in order to
provide one or more of the annuities as
specified in §§48.201 and 48.202, payable
after his death while entitled to retired
pay to or on behalf of his surviving
widow, child, or children. To be effec-
tive, the election by such a member
must be dated, signed, witnessed, and
delivered to appropriate service offi-
cials, or postmarked not later than
midnight on the day in which he com-
pletes 19 years of service. Such an elec-
tion will become effective immediately
upon subsequent retirement. The latest
election, change, or revocation made in
accordance with this subsection will, if
otherwise valid, be the effective elec-
tion, unless superseded by a change as

§48.203

provided in paragraph (b) of this sec-
tion.

(b) Except as provided in paragraph
(c) of this section, a member who fails
or declines to make an election before
completion of 19 years of service may
make an election after that time. How-
ever, unless the election is made at
least 2 years prior to the date the
member becomes entitled to receive re-
tired pay, it will not be effective. The
same applies to subsequent changes or
revocations made prior to retirement.

(c) If an election, revocation, or
change was made prior to August 13,
1968, the 19-year and 2-year provisions
are automatically in effect on August
13, 1968, for members who were not en-
titled to retired pay on such date, un-
less the member applies under
§48.604(d) to remain under the provi-
sions of the law prior to August 13,
1968. In this case the ‘18 years of serv-
ice’”” and ‘‘3 years prior to receipt of re-
tired pay”’ rules will apply.

(d) A member retired for physical dis-
ability on or after November 1, 1968
who is awarded retired pay prior to
completion of 19 years of service may
make an election which is subject to
the restrictions set forth in §48.507.
The election by such member shall be
made before the first day for which he
is entitled to retired pay. Elections
made under this paragraph prior to No-
vember 1, 1968, must be made by the
member retiring for physical disability
prior to completing 18 years.

(e) If, because of military operations,
a member is assigned to an isolated
station, or is missing, interned in a
neutral country, captured by a hostile
force, or beleaguered or besieged, and
for that reason is unable to make an
election before completing 19 years of
service, he may make the election
within 1 year after he ceases to be as-
signed to that station or returns to the
jurisdiction of his service as the case
may be, and such election shall become
effective immediately upon subsequent
retirement.

(f) A member to whom retired pay is
granted retroactively, and who is oth-
erwise eligible to make an election,
may make the election within 90 days
after receiving notice that such pay
has been granted him.
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(g) Whenever a member is determined
to be mentally incompetent by medical
officers of the uniformed services or of
the Veterans Administration, or is ad-
judged mentally incompetent by a
court of competent jurisdiction and be-
cause of such mental incompetency is
incapable of making any election with-
in the time limitations prescribed by
the Plan, the Secretary of the Depart-
ment concerned may make the appro-
priate election on behalf of such mem-
ber upon request of the spouse, or if
there be no spouse, by or on behalf of
the child or children of such member. If
such member is subsequently deter-
mined to be mentally competent by the
Veterans Administration or a court of
competent jurisdiction, he may, within
180 days after such determination or
judgment, change or revoke the elec-
tion made on his behalf. In such a case,
the change or revocation will be effec-
tive on the date of the member’s re-
quest for such change or revocation.
Deductions previously made shall not
be refunded.

(h) All elections on file on August 13,
1968, for members not entitled to re-
ceive retired pay shall be subject to the
provisions of this section unless the
member makes the application speci-
fied in §48.604(d).

(i) A person who was a former mem-
ber of the armed forces on November 1,
1953, and who is granted retired pay
after that date, may, at the time he is
granted that pay, make an election as
provided in §48.201.

§48.204 Change or revocation of elec-
tion.

(a) A change of election is a change
in the amount of the annuity or annu-
ities under any option, or a change in
any option or options selected. A rev-
ocation is a cancellation of a previous
election and constitutes a withdrawal
from coverage under the Plan.

(b) A member may change or revoke
his election as often as he desires prior
to the completion of 19 years of service.
Such a change or revocation must be
dated, signed, witnessed, and delivered
to appropriate service officials, or post-
marked not later than midnight on the
day in which the member completes 19
years of service. The latest election,
change, or revocation which is submit-
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ted in accordance with this subsection
will be effective at retirement.

(c) A member who desires to make an
election or change or revoke his elec-
tion after he has completed 19 years of
service may do so prior to his retire-
ment. However, such an election,
change or revocation will be effective
only if at least 2 years elapse between
the date of the election, change, or rev-
ocation and the date of eligibility to
receive retired pay.

(d) A revocation will not prohibit the
filing of a new election at a later date
which will become valid under applica-
ble validation provisions.

(e) A member may, on or after No-
vember 1, 1968, at any time prior to his
retirement, change or revoke his elec-
tion (provided the change does not in-
crease the amount of the annuity elect-
ed) to reflect a change in the marital
or dependency status of the member of
his family caused by death, divorce, an-
nulment, remarriage, or acquisition of
a child, if such change or revocation is
made within 2 years of such change in
status.

(f) Notification of a change in family
status is not a change of election.

(g) All changes and revocations on
file on August 13, 1968, for members not
entitled to retired pay shall be subject
to the provisions of this section unless
the member makes the application
specified in §48.604(d).

§48.205 Election form.

The form for making election after
October 31, 1968, is prescribed as Elec-
tion of Options, Retired Serviceman’s
Family Protection Plan, DD Form
1688.1 It will be submitted as directed
herein. All copies will be signed, and
any otherwise complete, signed copy,
when properly submitted, may be used
to substantiate the fact of election,
modification, revocation, or change in
family status.

§48.206
tions.
(a) All members of the Reserve com-
ponent who will have accumulated suf-
ficient service to be eligible for retired

Information regarding elec-

1Filed as part of the original document.
Copies may be obtained from Military Per-
sonnel Office.
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pay at age 60, will be counseled on the
Plan before reaching their 57th birth
dates in order to insure that valid elec-
tions can be made prior to their 58th
birth dates. An election, modification,
or revocation submitted subsequent to
attaining age 58 will be valid only if it
is made and submitted at least 2 years
prior to the first date for which retired
pay is granted.

(b) It is the responsibility of the de-
partment concerned to provide election
forms and to promulgate information
concerning the benefits of the Plan to
all members so as to allow a timely
election.

(c) Members retiring for physical dis-
ability prior to the completion of 19
years of service will, prior to retire-
ment, be counseled and furnished infor-
mation concerning the operation of the
Plan.

Subpart C—Designation of
Beneficiaries

§48.301 Designation.

(a) All legal beneficiaries described in
§48.102 must be named at the date of
retirement pursuant to the option
elected. Although a member without
dependents may make an election, it
will not be effective unless he has eligi-
ble dependents at the time of his re-
tirement.

(b) When a change in family status
occurs prior to retirement which would
effect a change as provided in
§48.204(e), new DD Form 1688, Election
of Options, Retired Servicemen’s Fam-
ily Protection Plan, should be filed to
evidence such change.

§48.302 Substantiating evidence re-
garding dependency and age of de-
pendents.

At the time of submitting the elec-
tion, or prior to retirement, the mem-
ber must indicate his wife’s and young-
est child birth date as applicable to the
option elected. At or before the time of
his retirement, he must submit proof of
final dissolution of prior marriages, if
any, both for himself and his spouse.
The age of the dependents must be sub-
stantiated by a birth certificate or
other competent evidence. The birth

1See footnote 1 to §48.205.

§48.401

date of a member must be verified by
his service record. All required sub-
stantiating evidence must be at the
disbursing office which would normally
pay the member retired pay or retainer
pay immediately following retirement
so as to permit the establishment of
accurate pay accounts and to prevent
the creation of indebtedness or over-
payments.

§48.303 Condition affecting
ment of widow or widower.
A member may have a different law-
ful spouse at the time of retirement
from the lawful spouse he had at the
time of election. The lawful spouse at
the time of retirement is the spouse el-
igible for an annuity at the time of
member’s death. Divorce of the mem-
ber will remove the former spouse as a
prospective annuitant.

entitle-

Subpart D—Reduction of Retired
Pay

§48.401 Computation of reduction.

(a) The reduction to be made in the
retired pay of a member who has made
an election shall be computed by the
uniformed service concerned in each
individual case, based upon tables of
factors prepared by the Board of Actu-
aries. The computation shall be based
upon the applicable table in effect on
the date of retirement.

(b) An adjustment may be made in
the reduction of retired pay upon the
finding of an administrative error or a
mistake of fact (see §48.603).

(c) If a member elects to be covered
by option 3, and on the date he is
awarded retired pay has no children el-
igible to receive the annuity, or has
only a child or children aged 18-22
(other than a child described in
§48.102(e)(4) and elects, at retirement,
that such child or children shall not be
considered to be eligible beneficiaries,
he shall have his costs computed as
though he had elected option 1. If he
elects option 3, and on the date he is
awarded retired pay has no wife eligi-
ble for the annuity, he shall have his
costs computed as though he had elect-
ed option 2.

(d) If a member elects option 3, and
after he becomes entitled to retired
pay, there is no eligible spouse because
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of death or divorce, upon the retired
member’s application, no deductions
from his retired pay shall be made
after the last day of the month in
which there ceases to be an eligible
spouse. Children otherwise eligible will
continue to be eligible for the annuity
in event of the member’s death. No
amounts by which the member’s re-
tired pay is reduced before that date
may be refunded to or credited on be-
half of that person.

(e) The amount of reduction in re-
tired pay and the annuity payable es-
tablished for each individual at the
time of his retirement shall remain
unaltered except as provided in
§48.203(g), paragraphs (b) and (d) of this
section, and §48.406, regardless of fu-
ture pay increases or decreases.

§48.402 Effective date of reduction.

The effective date of reduction in re-
tired pay will be the effective date of
retirement with pay. The reduction in
retired pay will be terminated on the
date the member ceases to be entitled
to retired pay or on the first day of the
month following that in which there is
no eligible beneficiary (for exception to
this rule see §48.604).

§48.403 Payment of nonwithheld re-
duction of retired pay.

(@) A member of a uniformed service
who is entitled to retired pay and has
made an election shall, during any pe-
riod in which he is not receiving re-
tired pay (including periods of active
duty), deposit the amount which would
have been withheld from his retired
pay had he been receiving that pay.

(b) Such deposit will be payable to
Treasurer of the United States and
shall be forwarded monthly to the dis-
bursing office which would normally
pay the member his retired pay.

(c) The disbursing office will in all
cases inform the member of the
amount to be deposited and when such
deposits are to be made.

(d) In the event deposits are not
made within 30 days of the due date,
the disbursing office will inform the
member concerned that he is delin-
quent from such due date and there-
after his designated beneficiaries will
not be eligible for the annuity provided
under the Plan until the arrears have
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been paid. The notification of delin-
quency will advise the member that 15
additional days have been granted to
him in which to remit his deposit, and
that if the arrears are not deposited
within that period, the member will be
charged interest to include the first
day of delinquency. In no case will the
expiration date of the 15 days exceed a
date later than 45 days from the date
the deposit was due. The interest will
be computed monthly and the rate will
be that used in computing the cost ta-
bles in effect on the date of the mem-
ber’s retirement. If such member later
becomes in receipt of retired pay, any
arrears with compound interest will be
withheld.

§48.404 Ages to be used.

Ages to be used for calculating reduc-
tions of retired pay will be the ages of
the member and his eligible dependents
on their nearest birth dates as of the
date of the member’s retirement.

§48.405 Action upon removal from
temporary disability retired list.

(@) Any member on the temporary
disability retired list established pur-
suant to title 10, United States Code,
chapter 61, who has elected to receive
reduced retired pay in order to provide
one or more of the annuities specified
in the Plan, and who is subsequently
removed from the list due to any rea-
son other than permanent retirement,
shall have refunded to him a sum
which represents the difference be-
tween the amount by which his retired
pay has been reduced and the cost of an
amount of term insurance which is
equal to the protection provided his de-
pendents during the period he was on
the temporary disability retired list.

(b) If the member concerned is re-
turned to active duty, his election as
previously made will continue or he
may change or revoke the election as
provided in §48.204.

(c) Time creditable for the purpose of
the two year interval required to make
a change, revocation or new election
valid includes service before, during,
and after temporary disability retire-
ment. (See §§48.203 and 48.204 and
Comptroller Decision B-144158, Dec. 23,
1960.) Active duty after removal from a
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temporary disability retired list is a
necessity in such a case.

§48.406 Withdrawal and reduction of
percentage or amount of participa-
tion.

A retired member who is participat-
ing in the Plan may revoke his election
and withdraw from participation, or he
may reduce the amount of the survivor
annuity; however, an approved with-
drawal or reduction will not be effec-
tive earlier than the first day of the
seventh month beginning after the date
his application is received by the Fi-
nance Center controlling his pay
record. (For special rules covering par-
ticipating members retired before Aug.
13, 1968, without option 4, see §48.604.)
No application for reduction will be ap-
proved which requests a change in op-
tions. A request to reduce an annuity
or to withdraw from the Plan is irrev-
ocable, and a retired member who with-
draws may never again participate in
the Plan. Approval of a request for a
reduction will not be made when such
reduction results in an annuity of less
than 12%> per centum of the member’s
retired pay or less than a $25 monthly
annuity. The new cost, after such re-
duction in survivor annuity, will be
computed from the applicable cost
table at the time of retirement. No
amounts by which a member’s retired
pay is reduced may be refunded to, or
credited on behalf of, the member by
virtue of an application made by him
under this section.

Subpart E—Annuity

§48.501 General information.

Except as provided in §48.506(a), no
annuity payable under the Plan shall
be assignable, or subject to execution,
levy, attachment, garnishment, or
other legal process. Annuities payable
under this Plan shall be in addition to
any pensions or other payments to
which the beneficiaries may now or
hereafter be entitled under other provi-
sions of law (except as provided in
§48.507), and may not be considered as
income under any law administered by
the Veterans Administration, except
for the purpose of title 38 U.S. Code,
section 415(g) and chapter 15.

§48.504

§48.502 Effective date of annuity.

All annuities payable under this Plan
except those payable to beneficiaries
described in §48.102(e)(5) shall accrue
from the first day of the month in
which the retired member dies and
shall be due and payable not later than
the 15th day of each month following
that month and in equal monthly in-
stallments thereafter, except that no
annuity shall accrue or be paid for the
month in which entitlement to that
annuity terminates.

§48.503 Claims for annuity payments.

Upon official notification of the
death of a retired member who has
elected under the Plan, the department
concerned shall forward to the eligible
surviving beneficiaries the necessary
information and forms (DD Form 768.
Application for Annuity Under Retired
Serviceman’s Family Protection Plan)
for making application for annuity
payments. Such information shall in-
clude the place to which the applica-
tion should be forwarded and to which
questions regarding annuity payments
should be addressed.

§48.504 Payment to children.

(a) Annuities for a child or children
will be paid to the child’s guardian, or
if there is no guardian, to the person(s)
who has care, custody, and control of
the child or children.

(b) Annuities payable to or on behalf
of an eligible child as defined in
§48.102(e)(5) accrue as of the first day of
the month in which—

(1) The member (upon whose retired
pay the annuity is based) dies if the eli-
gible child’s 18th birthday occurs in the
same or a preceding month, or

(2) The 18th birthday of an eligible
child occurs if the member (upon whose
retired pay the annuity is based) died
in a preceding month, or

(3) A child first becomes (or again be-
comes) eligible, if that eligible child’s
18th birthday and the death of the
member (upon whose retired pay the
annuity is based) both occurred in a
preceding month or months. An eligi-
ble child under this paragraph might
become ineligible at age 18 and again
become eligible by furnishing proof of
pursuit of a full time course of study or
training as enumerated in §48.102(e)(5).
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§48.505 Establishing eligibility of an-
nuitants.

(a) Eligibility for the annuity will be
established by such evidence as may be
required by the department concerned.

(b) If a child as defined in §48.102(e)(4)
is a designated annuitant, the depart-
ment concerned shall require proof
that the incapacity for self-support ex-
isted prior to the child’s reaching age
18. Proof that continued incapacitation
exists will be required every 2 years
after the child passes the age of 18
years, except in a case where medical
prognosis indicates recovery is impos-
sible.

(c) If a child as defined in §48.102(e)(5)
is a designated annuitant, as specified
in §48.504(b), the department concerned
shall require proof from the institution
at least semiannually that the child is
pursuing a full-time course of training
as prescribed. For the purpose of prov-
ing eligibility, a child is considered to
be pursuing a full-time course of study
or training during an interval between
school periods that does not exceed 150
days if he has demonstrated to the sat-
isfaction of the department concerned
that he has a bona fide intention of
commencing, resuming, or continuing
to pursue a full-time course of study or
training in a recognized educational in-
stitution immediately after that inter-
val.

§48.506 Recovery of erroneous annu-
ity payments.

(a) The Secretary of the Department
concerned is empowered to use any
means provided by law to recover
amounts of annuities erroneously paid
to any individual under the Plan. He
may authorize such recovery by adjust-
ment in subsequent payments to which
the individual is entitled.

(b) There need be no recovery when
in the judgment of the Secretary of the
Department concerned and the Comp-
troller General of the United States,
the individual to whom the erroneous
payment was made is without fault and
recovery would be contrary to the pur-
pose of the Plan or would be against
equity and good conscience.

§48.507 Restriction on participation.

(a) If a person who has made an elec-
tion under the Plan retires with a
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physical disability before the comple-
tion of 19 years of service and then dies
in retirement, his widow and eligible
children can receive monthly survivor
annuities only if they are not eligible
for Dependency and Indemnity Com-
pensation payments from the Veterans
Administration. If either the widow or
children are eligible for dependency
and indemnity compensation pay-
ments, then payment of annuities
under the Plan may not be made to any
member of the family. If the retired
member’s death was not service con-
nected and his widow or children are
not eligible for payments from the Vet-
erans Administration, they may re-
ceive the provided annuity payments
under the Plan.

(b) If the beneficiaries on whose be-
half the election was made are re-
stricted as in paragraph (a) of this sec-
tion, from receiving annuities, the
amounts withheld from the elector’s
retired pay as a result of the election
will be refunded to the beneficiaries,
less the amount of any annuity paid,
and without interest.

(c) Upon notification of the death of
the member in such a case, the depart-
ment concerned will take the following
actions:

(1) Notify the Central Office of the
Veterans Administration of the death
of the member and request that the de-
partment concerned be advised if an
award is made under chapter 11 or 13,
title 38 U.S. Code.

(2) Request the Central Office of the
Veterans Administration to forward to
the eligible widow and/or children an
application form for survivor benefits
under chapter 11 or 13, title 38 U.S.
Code, with instructions for completion
and submission.

§48.508 Certain 100 percent disability
retirement.

An election filed on or after August
13, 1968 is not effective if the member
dies within 30 days following retire-
ment from a disability of 100 per cen-
tum (under the standard schedule of
rating disabilities in use by the Veter-
ans Administration) for which he was
retired under chapter 61, title 10 U.S.
Code, unless—

(a) Such disability was the result of
injury or disease received in line of
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duty as a direct result of armed con-
flict, or

(b) His widow or children are not en-
titled to dependency and indemnity
compensation under chapter 13, title 38
U.S. Code.

Subpart F—Miscellaneous

8§48.601 Annual report.

Information and data for the prepara-
tion of the annual report of the Board
of Actuaries will be compiled by the
Office of the Secretary of Defense after
promulgation of appropriate instruc-
tions to each of the uniformed services.
These instructions will be in con-
sonance with Executive Order 10499 di-
recting the Secretary of Defense to ad-
minister the provisions of the law.

§48.602 Organization.

(a) The Joint Board for the Retired
Serviceman’s Family Protection Plan
shall consist of a principal and alter-
nate member for each of the uniformed
services appointed by the Department
Secretary concerned. Alternate mem-
bers will be authorized to act in the ab-
sence of the principal. The Board shall
meet on call of the Chairman. A
quorum shall consist of representatives
of at least four of the participating
services.

(b) The Board shall establish proce-
dures for the orderly conduct of busi-
ness to be approved by the Assistant
Secretary of Defense (Manpower and
Reserve Affairs).

(c) The duties of the Board will in-
clude but not be limited to the follow-
ing:

(1) Making recommendations to the
Secretary of Defense for:

(i) Changes to the Executive order
delegating to him functions conferred
on the President by law,

(ii) Changes to these regulations,

(iii) Changes to the law, and

(iv) Measures to insure uniform oper-
ating policies.

(2) Promulgating tables of annuity
costs as prescribed by the Board of Ac-
tuaries.

(3) Promulgating cost of term insur-
ance as required in §48.405.

(d) The Chairmanship of the Joint
Board will be designated by the Assist-

§48.604

ant Secretary of Defense (Manpower
and Reserve Affairs).

8§48.603 Correction of administrative
deficiencies.

(a) The Secretary of the Department
concerned may correct any election or
any change or revocation of an election
when he considers it necessary to cor-
rect an administrative error. Informa-
tion on such corrections shall be com-
piled by each department for inclusion
in the report prescribed by §48.601.

(b) Except when procured by fraud, a
correction under the section is final
and conclusive on all officers of the
United States.

(¢) Information on all corrections to
elections under this Plan which are
made under title 10, section 1552, Unit-
ed States Code, shall be compiled and
this information forwarded to the
Board of Actuaries for an actuarial
analysis.

§48.604 Transition and

clauses.

(a) A retired member who is partici-
pating in the Plan without inclusion of
former option 4, which provided for res-
toration of retired pay when no eligible
beneficiary remained in his election,
may before September 1, 1969, elect to
have that option included in his elec-
tion. The election to include such op-
tion 4 becomes effective on the first
day of the month following the month
in which that election was made. The
retired member must on or before the
effective date agree to pay to the
Treasury both the total additional
amount to cover the option had it been
effective when he retired, and the in-
terest which would have accrued on the
additional amount up to the effective
date of the new option 4. No such addi-
tional amount (except interest) shall
accrue for months after the first month
for which the individual had no eligible
beneficiary. However, if undue hardship
or financial burden would result, pay-
ments may be made in from 2 to 12
monthly installments when the month-
ly amount involved is $25 or less, or in
from 2 to 36 installments when the
monthly amounts involved exceed $25.
No amounts by which a member’s re-
tired pay was reduced may be refunded
to, or credited on behalf of, the retired

protective
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member by virtue of an application
made by him under this section. A re-
tired member who does not make the
additional election provided under this
section within the time limits will not
be allowed to reduce an annuity or
withdraw from participation in the
Plan as provided by §48.406.

(b) Members who have elected and
are not yet retired will automatically
participate under the provisions of
§48.201.

(c) Elections in effect on August 13,
1968, will remain under the cost tables
applicable on the date of the member’s
retirement.

(d) Any member who has filed an
election, modification, or revocation
prior to August 13, 1968, may before
September 1, 1969, submit a written ap-
plication to the Secretary concerned
requesting that such election, modi-
fication, or revocation remain under
the time-of-election provisions of the
law applicable on the date it was filed.

PART 51—THE DEPARTMENT OF DE-
FENSE MILITARY EQUAL OPPOR-
TUNITY PROGRAM

Sec.
51.1
51.2
51.3
51.4
51.5
51.6

APPENDIX A TO PART 51—MILITARY EQUAL OP-
PORTUNITY REPORTING REQUIREMENTS
APPENDIX B TO PART 51—ORGANIZATIONS AND

FUNCTIONS

AUTHORITY: Pub. L. 92-261, sec. 301, 80 Stat.
379 (5 U.S.C. 301, 10 U.S.C. 133).

SOURCE: 54 FR 46227, Nov. 2, 1989, unless
otherwise noted.

Purpose.

Applicability and scope.
Definitions.

Policy.

Responsibilities.
Information requirements.

§51.1 Purpose.

This part:

(a) Regulates the Department of De-
fense Military Equal Opportunity (EO)
Program and assigns responsibilities
for ensuring DoD-wide compliance with
the broad program objectives outlined
in DoD Human Goals Charter, March
21, 1988.

(b) Provides for education and train-
ing in EO and human relations.

(c) Prescribes the functions of the
Defense Equal Opportunity Council
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(DEOC), the Defense Equal Opportunity
Management Institute (DEOMI), and
the Board of Visitors (BOV) to DEOMI.

§51.2 Applicability and scope.

This part:

(a) Applies to all military members
of the Office of the Secretary of De-
fense (OSD), the Military Departments
(including their National Guard and
Reserve components), the Joint Staff,
the Unified and Specified Commands,
the Defense Agencies, and the DoD
Field Activities (hereafter referred to
collectively as “DoD Components™).
The term ““Military Services,”” as used
herein, refers to the Army, Navy, Air
Force, and Marine Corps.

(b) Applies to DoD contracted organi-
zations that provide services to mili-
tary personnel and their families.

(c) Does not apply to civilian person-
nel, except as noted in paragraph (b) of
this section.

§51.3 Definitions.

Affirmative Action. Methods used to
achieve the objectives of the EO pro-
gram. Processes, activities, and sys-
tems designed to identify, eliminate,
prevent, and work to overcome the ef-
fects of discriminatory treatment as it
affects the upward mobility and qual-
ity of life for DoD personnel.

Discrimination. Illegal treatment of a
person or group based on handicap,
race, color, national origin, age, reli-
gion, or gender.

DoD Military Equal Opportunity (EO)
Program. The DoD-wide military pro-
gram of equal opportunity that is ac-
complished through efforts by DoD
Components. It provides an environ-
ment in which every member of the
total force is ensured an opportunity to
rise to as high a level of responsibility
as possible in the military profession,
dependent only on merit, fitness, and
capability.

Equal Opportunity (EO). The right of
all persons to participate in and benefit
from programs and activities for which
they are qualified. These programs and
activities shall be free from social, per-
sonal, or institutional barriers that
prevent people from rising to as high a
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level of responsibility as possible. Per-
sons shall be evaluated only on individ-
ual merit, fitness, and capability, re-
gardless of race, color, gender, national
origin, age, or handicap except as pre-
scribed by statute, or DoD/Service pol-
icy.

Ethnic Group. A segment of the popu-
lation that possesses common charac-
teristics and a cultural heritage based
to some degree on the following:

(a) Common geographic origin;

(b) Race;

(c) Language or dialect;

(d) Religious faith or faiths;

(e) Shared traditions, values, or sym-
bols;

(f) Literature, folklore, or music;

(@) An internal sense of distinctive-
ness; and/or

(h) An external perception of distinc-
tiveness.

Ethnic and Racial Categories. The
basic racial and ethnic categories for
DoD reporting are defined as follows:

(a) American Indian or Alaskan Native.
A person having origins in the original
peoples of North America.

(b) Asian or Pacific Islander. A person
having origins in any of the original
peoples of the Far East, Southeast
Asia, the Indian subcontinent, or the
Pacific Islands. This area includes
China, India, Japan, Korea, the Phil-
ippine Islands, and Samoa.

(c) Black (Not of Hispanic Origin). A
person having origins in any of the
original peoples of Africa.

(d) Hispanic. A person having origins
in any of the original peoples of Mex-
ico, Puerto Rico, Cuba, or Central or
South America, or of other Spanish
cultures, regardless of race.

(e) White (Not of Hispanic Origin). A
person having origins in any of the
original peoples of Europe, North Afri-
ca, or the Middle East.

National origin. An individual’s or an-
cestor’s place of origin. Also applies to
a person who has the physical, cul-
tural, or linguistic characteristics of a
national group.

Race. A division of humans identified
by the possession of traits that are
transmissible by descent and that are
sufficient to characterize as a distinc-
tive human type.

Religion. A personal set or institu-
tionalized system of attitudes, moral

§51.4

or ethical beliefs, and practices that
are held with the strength of tradi-
tional religious views, characterized by
ardor and faith, and generally evi-
denced through specific religious ob-
servances.

Sexual Harassment. A form of sex dis-
crimination that involves unwelcomed
sexual advances, requests for sexual fa-
vors, and other verbal or physical con-
duct of a sexual nature when:

(a) Submission to or rejection of such
conduct is made either explicitly or
implicitly a term or condition of a per-
son’s job, pay, or career, or

(b) Submission to or rejection of such
conduct by a person is used as a basis
for career or employment decisions af-
fecting that person, or

(c) Such conduct interferes with an
individual’s performance or creates an
intimidating, hostile, or offensive envi-
ronment.

Any person in a supervisory or com-
mand position who uses or condones
implicit or explicit sexual behavior to
control, influence, or affect the career,
pay, or job of a military member or ci-
vilian employee is engaging in sexual
harassment. Similarly, any military
member or civilian employee who
makes deliberate or repeated
unwelcomed verbal comments, ges-
tures, or physical contact of a sexual
nature is also engaging in sexual har-
assment.

§51.4 Policy.

It is DoD policy to:

(a) Support the military EO program
as an integral element in total force
readiness, as defined in the Secretary
of Defense Memorandum and enforce at
all levels of activity the EO provisions
of this part in developing operating EO
policies and programs.

(b) Use the chain of command to pro-
mote, support, and enforce the military
EO program. The chain of command is
the primary and preferred channel for
correcting discriminatory practices
and for ensuring that human relations
and EO matters are enacted.

(c) Ensure the Military Services (to
include the Reserve components) main-
tain military EO and affirmative ac-
tion programs. Discrimination that ad-
versely affects persons or groups based
on race, color, religion, gender, age, or
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national origin, and that is not sup-
ported legally, is contrary to good
order and discipline, and is counter-
productive to combat readiness and
mission accomplishment. Discrimina-
tion of this nature shall not be con-
doned or tolerated.

(d) Provide education and training in
EO and human relations at installation
and fleet unit commands, Military
Service accession points, and through-
out the professional military education
(PME) system, as part of the overall ef-
fort to achieve equal opportunity.

(e) Provide for an environment that
is free from sexual harassment by
eliminating this form of discrimination
in the Department of Defense.

(f) Ensure that all on-base activities
and, to the extent of the ability of
DoD, any off-base activities available
to military personnel are open to all
military personnel and their author-
ized family members regardless of race,
color, religion, age, physical or mental
handicap, gender, or national origin, as
called for by the DoD Human Goals
Charter.

(1) Organizations or activities that do
not meet this requirement shall be de-
nied the use of military facilities and
resources in accordance with 32 CFR
part 237. This policy applies equally to
those organizations that may discrimi-
nate based on the content of their con-
stitutions, bylaws, rules or regulations,
as well as to those which, in the judg-
ment of the responsible commander(s),
are engaging in de facto discrimination
regardless of the content of their con-
stitutions, bylaws, rules or regulations.

(2) Organizations that use on-base fa-
cilities, whether on a reimbursable
basis or otherwise, must satisfy the re-
sponsible area or activity commander
that they do not discriminate through
their actual membership practices or
in any of their activities.

(g) Oppose discrimination in off-base
housing directed against military per-
sonnel and their authorized family
members. Each commander shall take
actions to overcome such discrimina-
tion and to impose off-limits sanctions
in housing cases, as required by 32 CFR
part 301.

(h) Impose, as required, the off-limits
sanction according to the Armed
Forces Disciplinary Control Board as
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stated in the Joint Regulation, in cases
of discrimination involving places of
public accommodations outside mili-
tary installations.

§51.5 Responsibilities.

(a) The Assistant Secretary of Defense
(Force Management and Personnel)
(ASD(FM&P)) shall:

(1) Represent and advise the Sec-
retary of Defense in military EO mat-
ters consistent with 32 CFR part 384.

(2) Chair the Defense Equal Oppor-
tunity Council.

(3) Provide guidance on developing
all DoD programs to ensure equal op-
portunity for military personnel in the
total force.

(4) Develop, execute, and monitor the
effectiveness of military EO policies in
support of national security objectives.

(5) Ensure that DoD Components ful-
fill the requirements of this part.

(6) Provide policy direction to
DEOMI and select the Commandant of
DEOMI from Military Service nomina-
tions.

(7) Establish categories and monitor
specific goals to be included in the af-
firmative action programs and annual
military EO assessments of each DoD
Component.

(8) Review and act on (or refer to ap-
propriate Military Service) all com-
plaints of discrimination arising under
this part (to include sexual harass-
ment) referred to the Secretary of De-
fense.

(9) Ensure fair, impartial and timely
investigation, resolution, and follow-up
of all complaints of discrimination
arising under this part.

(10) Establish a program to recognize
individuals and organizations for out-
standing achievement in one or more of
the major EO areas covered by this
part.

(b) The Heads of DoD Components
shall be responsible for equal oppor-
tunity within their respective jurisdic-
tions (to include their Reserve compo-
nents) and shall:

(1) Ensure that all DoD EO policies
and programs are understood and exe-
cuted at all levels of military com-
mand.

(2) Establish affirmative action pro-
grams that identify and resolve EO
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problems through formulating, main-
taining, and reviewing affirmative ac-
tion plans (AAPs) with established ob-
jectives and milestones and including
accountability in personnel manage-
ment consistent with DoD Instruction
1350.3.1

(3) Forward a fiscal year report to
the ASD(FM&P) outlining the progress
being made to achieve the established
military EO objectives of the AAP.
This report shall be due each year on
February 1, and is described further in
DoD Instruction 1350.2.

(4) Establish policies that include
specific actions to be taken against
any individual who commits an act of
discrimination, as defined in §51.3.

(5) Rewrite documents and change
practices that discriminate against
military personnel based on race, reli-
gion, color, gender, or national origin.
This requirement does not apply to
those Military Service documents that
implement statutes or DoD/Service
policy requiring different treatment of
military personnel based on age or gen-
der.

(6) Establish policies and procedures
to prevent sexual harassment and to
ensure that appropriate action is taken
against individuals who commit sexual
harassment offenses, in accordance
with the Secretary of Defense Memo-
randums.

(7) Ensure that all military person-
nel, including command-selectees and
flag and general officers, receive train-
ing in equal opportunity, human rela-
tions, and prevention of sexual harass-
ment on a recurring basis, and at all
levels of PME.

(8) Establish and fill sufficient full-
time staff positions and allocate suffi-
cient resources to conduct all EO pro-
grams. Equal opportunity staff person-
nel shall be placed at a level that en-
ables them to communicate effectively
the goals and objectives of the program
and obtain the understanding, support,
and commitment of the organization’s
leaders.

1Copies may be obtained, if needed, from
the U.S. Naval Publications and Forms Cen-
ter, Attn: Code 1062, 5801 Tabor Avenue,
Philadelphia, PA 19120.
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(9) Ensure that all discrimination
complaints are investigated in a fair,
impartial, and prompt manner.

(10) Ensure that consideration of EO
program support is included in the in-
structions that guide rating officials in
preparing efficiency reports and/or
evaluations on their subordinates.

(11) Develop management informa-
tion and reporting systems to deter-
mine the progress for each AAP goal
consistent with DoD Instruction 1350.3.

(12) Establish EO awards programs to
recognize individuals and organiza-
tional units for outstanding achieve-
ment in any of the EO areas covered by
this part or Military Service-unique
programs.

§51.6

An annual report is required and is
assigned Report Control Symbol DD-
FM&P(A)1760. Reporting requirements
are contained in appendix A to this
part and further amplified in DoD In-
struction 1350.3.

Information requirements.

APPENDIX A TO PART 51—MILITARY
EQUAL OPPORTUNITY REPORTING RE-
QUIREMENTS

Each DoD Component shall submit an an-
nual Military Equal Opportunity Assessment
(MEOA) for the period ending September 30
to the ASD(FM&P) no later than February 1
of the following year. The report shall in-
clude the following information:

A. An executive summary, providing an
overall assessment of each DoD Component’s
AAPs and EO Programs.

B. An assessment of each affirmative ac-
tion in the following 10 categories shall be
made an enclosure to the report. The assess-
ment in each category should include quan-
titative data in the basic race/ethnic classi-
fications for officers and enlisted personnel
broken down by gender.

1. Recruiting/Accessions
. Composition
. Promotions
Professional Military Education (PME)
Separations
Augmentation/Retention
. Assignments
. Discrimination/Sexual Harassment Com-
plaints

9. Utilization of Skills

10. Discipline

C. Requirements are further explained in
DoD Instruction 1350.3.
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APPENDIX B TO PART 51—
ORGANIZATIONS AND FUNCTIONS

1. The Defense Equal Opportunity Council
(DEOC) shall:

a. Coordinate policy and review the mili-
tary and civilian EO programs.

b. Monitor progress of program elements.

c. Advise the Secretary of Defense on poli-
cies for EO matters.

d. Assist in developing policy guidance for
education and training in EO and human re-
lations for DoD personnel.

2. The DEOC is Chaired by the Assistant Sec-
retary of Defense/Force Management and Per-
sonnel (ASD(FM&P)). Other members are the
Assistant Secretary of Defense for Reserve
Affairs (ASD(RA)); the Assistant Secretary
of the Air Force for Manpower and Reserve
Affairs (ASAF(M&RA)); the Assistant Sec-
retary of the Army for Manpower and Re-
serve Affairs (ASA(MRA)); the Assistant Sec-
retary of the Navy for Manpower and Re-
serve Affairs (ASN(M&RA)); and the Director
of Administration and Management, Office
of the Secretary of Defense (DA&M, OSD).

3. DEOMI is a DoD Field Activity Operating
Under the Supervision, Direction, and Policy
Guidance of the ASD(FM&P). Located as a
tenant on an established military installa-
tion, DEOMI shall be supported administra-
tively and logistically by the Military De-
partment responsible for the host installa-
tion.

a. The mission of DEOMI is to enhance
combat and/or operational readiness through
improved leadership by functioning as the
DoD center of excellence in all facets of mili-
tary EO and human relations education and
training to include the following:

(1) Providing primary training for all DoD
military and civilian personnel assigned to
military EO billets (to include the U.S. Coast
Guard), and staff officers who directly man-
age EO and human relations programs.

(2) Performing EO and human relations re-
search in conjunction with the Military
Services and acting as a clearing house to
monitor and disseminate research findings
on EO and human relations.

(3) Providing assistance or consultation
services in DoD organizations in developing
specific curricula and training for EO and
human relations education, and particular
training for the PME systems within the
Military Services; and serving in an advisory
capacity to other Agencies in education, in-
dustry, and the private sector, as determined
by the Commandant.

(4) Disseminating educational training ma-
terials to assist EO advisors and human rela-
tions instructors in remaining current in the
EO subject area and in otherwise developing
professionally.

(5) Performing special research-related
projects in support of the DEOC.
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(6) Operating and administering the De-
fense EO Electronic Bulletin Board to sup-
port EO advisors and specialists throughout
the Military Services.

(7) Serving as a focal point and depository
for data and research on the EO climate and
sexual harassment in the Military Services.

b. The following applies to appointments
to DEOMI:

(1) The Commandant shall be appointed by
the ASD(FM&P). This position shall rotate
among representatives nominated by the De-
partments of the Army, Navy, and Air Force.

(2) The ASD(FM&P) shall establish criteria
for assigning officers and enlisted personnel
from the Military Departments, including
the Coast Guard, National Guard, and Re-
serves to faculty and staff positions at
DEOMI.

4. The DEOMI BOV is an Advisory Body to
the ASD(FM&P). The Board is established by
charter and serves as an external source of
expertise to ensure periodic review of the ob-
jectives, policies, and operations of DEOMI.

PART 53—WEARING OF THE
UNIFORM

Sec.
53.1 Purpose.
53.2 Policy.

AUTHORITY: 5 U.S.C. 301, 10 U.S.C. 772.

§53.1 Purpose.

This part prescribes limitations on
wearing of the uniform by members of
the Armed Forces, and establishes pol-
icy with respect to wearing of the uni-
form by former members of the Armed
Forces.

[35 FR 1236, Jan. 30, 1970]

§53.2 Policy.

(a) Members of the Armed Forces (in-
cluding retired members and members
of reserve components). The wearing of
the uniform is prohibited under any of
the following circumstances:

(1) At any meeting or demonstration
which is a function of, or sponsored by
an organization, association, move-
ment, group, or combination of persons
which the Attorney General of the
United States has designated, pursuant
to E.O. 10450 as amended, as totali-
tarian, fascist, communist, or subver-
sive, or as having adopted a policy of
advocating or approving the commis-
sion of acts of force or violence to deny
others their rights under The Constitu-
tion of the United States, or as seeking
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to alter the form of Government of the
United States by unconstitutional
means.

(2) During or in connection with the
furtherance of political activities, pri-
vate employment or commercial inter-
ests, when an inference of official spon-
sorship for the activity or interest
could be drawn.

(3) Except when authorized by com-
petent Service authority, when partici-

pating in activities such as public
speeches, interviews, picket lines,
marches, rallies or any public dem-

onstrations (including those pertaining
to civil rights), which may imply Serv-
ice Sanction of the cause for which the
demonstration or activity is con-
ducted.

(4) When wearing of the uniform
would tend to bring discredit upon the
Armed Forces.

(5) When specifically prohibited by
regulations of the department con-
cerned.

(b) Former members of the Armed
Forces. (1) Unless qualified under an-
other provision of this part or under
the provisions of 10 U.S.C. 772, former
members who served honorably during
a declared or undeclared war and whose
most recent service was terminated
under honorable conditions may wear
the uniform in the highest grade held
during such war service only upon the
following occasions and in the course
of travel incidents thereto:

(i) Military funerals, memorial serv-
ices, weddings, and inaugurals.

(i) Parades on national or State holi-
days; or other parades or ceremonies of
a patriotic character in which any ac-
tive or reserve U.S. military unit is
taking part.

(2) Wearing of the uniform or any
part thereof at any other time or for
any other purpose is prohibited.

(c) Medal of Honor holders. Persons
who have been awarded the Medal of
Honor may wear the uniform at their
pleasure except under the cir-
cumstances set forth in paragraph (a)
of this section.

[35 FR 1236, Jan. 30, 1970]

§54.3

PART 54—ALLOTMENTS FOR CHILD
AND SPOUSAL SUPPORT

Sec.
54.1
54.2
54.3
54.4
54.5
54.6

AUTHORITY: 15 U.S.C. 1673, 37 U.S.C. 101, 42
U.S.C. 665.

SOURCE: 51 FR 23755, July 1, 1986, unless
otherwise noted.

Purpose.

Applicability and scope.
Definitions.

Policy.
Responsibilities.
Procedures.

§54.1 Purpose.

Under section 65 of title 42, United
States Code, this part provides policy
on statutorily required child or child
and spousal support allotments, as-
signs responsibilities, and prescribes
procedures.

§54.2 Applicability and scope.

(a) This part applies to the Office of
the Secretary of Defense (OSD) and the
Military Departments. The term “Mili-
tary Services,” as used herein, refers to
the Army, Navy, Air Force, and Marine
Corps.

(b) Its provisions cover members of
the Military Services on extended ac-
tive duty. This does not include a
member under a call or order to active
duty for a period of less than 30 days.

§54.3 Definitions.

(a) Authorized person. Any agent or
attorney of any State having in effect
a plan approved under part D of title
1V of the Social Security Act (42 U.S.C.
651-664), who has the duty or authority
to seek recovery of any amounts owed
as child or child and spousal support
(including, when authorized under the
State plan, any official of a political
subdivision); and the court that has au-
thority to issue an order against a
member for the support and mainte-
nance of a child or any agent of such
court.

(b) Child support. Periodic payments
for the support and maintenance of a
child or children, subject to and in ac-
cordance with State or local law. This
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includes, but is not limited to, pay-
ments to provide for health care, edu-
cation, recreation, and clothing or to
meet other specific needs of such a
child or children.

(c) Designated official. The representa-
tive of the Military Service concerned
who is authorized to receive and to
process notices under this part. See
§54.6(f) for a listing of designed offi-
cials.

(d) Notice. A court order, letter, or
similar documentation issued by an au-
thorized person providing notification
that a member has failed to make peri-
odic support payments under a support
order.

(e) Spousal support. Periodic pay-
ments for the support and maintenance
of a spouse or former spouse, in accord-
ance with State and local law. It in-
cludes, but is not limited to, separate
maintenance, alimony while litigation
continues, and maintenance. Spousal
support does not include any payment
for tranfer of property or its value by
an individual to his or her spouse or
former spouse in compliance with any
community property settlement, equi-
table distribution of property, or other
division of property between spouses or
former spouses.

(f) Support order. Any order providing
for child or child and spousal support
issued by a Court of competent juris-
diction within any State, territory, or
possession of the United States, includ-
ing Indian tribal courts, or in accord-
ance with administrative procedures
established under State law that af-
fords substantial due process and is
subject to judicial review.

§54.4 Policy.

The Department of Defense is obli-
gated by 42 U.S.C. 665 to require child,
or child and spousal, support allot-
ments from the pay and allowances of
a member who has failed to make peri-
odic payments under a support order in
a total amount equal to the support
payable for 2 months or longer. The
member’s allotment shall be estab-
lished by the Secretary of the Military
Department concerned, or the Sec-
retary’s designee, provided all require-
ments of this part have been met.
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8§54.5 Responsibilities.

(a) The Assistant Secretary of De-
fense (Comptroller) (ASD(C)) shall pro-
vide guidance, monitor compliance
with this part, and have the authority
to change or modify the procedures in
§54.6.

(b) The Secretaries of the Military
Departments shall comply with this
part.

§54.6 Procedures.

(a) Notice to designated official. (1) An
authorized person shall send to the des-
ignated official of the member’s Mili-
tary Service a signed notice that in-
cludes:

(i) A statement that delinquent sup-
port payments equal or exceed the
amount of support payable for 2
months under a support order, and a re-
quest that an allotment be initiated
pursuant to 42 U.S.C. 665.

(ii) A certified copy of the support
order.

(iii) The amount of the monthly sup-
port payment. Such amount may in-
clude arrearages, if a support order
specifies the payment of such arrear-
ages. The notice shall indicate how
much of the amount payable shall be
applied toward liquidation of the ar-
rearages.

(iv) A statement that delinquent sup-
port payments are more than 12 weeks
in arrears, if appropriate.

(v) Sufficient information identifying
the member to enable processing by
the designated official. The following
information is requested:

(A) Full name;

(B) Social Security Number;

(C) Military Service (Army,
Air Force, or Marine Corps).

(vi) The full name and address of the
allottee. The allottee shall be an au-
thorized person, the authorized per-
son’s designee, or the recipient named
in the support order.

(vii) Any limitations on the duration
of the support allotment.

(viii) A certificate that the official
sending the notice is an authorized per-
son.

(2) The notice shall be sent by mail
or delivered in person to the appro-
priate designated official of the Mili-
tary Service. The designated official

Navy,
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shall note the date and time of receipt
on the notice.

(3) The notice is effective when it is
received in the office of the designated
official.

(4) When the notice does not suffi-
ciently identify the member, it shall be
returned directly to the authorized per-
son with an explanation of the defi-
ciency. However, before the notice is
returned, if there is sufficient time, an
attempt shall be made to inform the
authorized person who sent the notice
that it will not be honored unless ade-
quate information is supplied.

(5) Upon receipt of effective notice of
delinquent support payments, together
with all required supplementary docu-
ments and information, the designated
official shall identify the member from
whom moneys are due and payable.
Under §54.6(d), the allotment shall be
established in the amount necessary to
comply with the support order and to
liquidate arrearages if provided by a
support order when the maximum
amount to be allotted under this provi-
sion, together with any other moneys
withheld for support from the member,
does not exceed:

(i) Fifty percent of the member’s dis-
posable earnings for any month in
which the member asserts by affidavit
or other acceptable evidence that he or
she is supporting a spouse, dependent
child, or both, other than a party in
the support order. When the member
submits evidence, copies shall be sent
to the authorized person, together with
notification that the member’s support
claim shall be honored. If the support
claim is contested by the authorized
person, that authorized person may
refer this matter to the appropriate
court or other authority for resolution.

(ii) Sixty percent of the member’s
disposable earnings for any month in
which the member fails to assert by af-
fidavit or other acceptable evidence
that he or she is supporting a spouse,
dependent child, or both.

(iii) Regardless of the limitations
above, an additional 5 percent of the
member’s disposable earnings shall be
withheld when the notice states that
the total amount of the member’s sup-
port payments is 12 or more weeks in
arrears.

§54.6

(b) Disposable Earnings. (1) In deter-
mining disposable earnings for a mem-
ber assigned within the contiguous
United States, include the following
payments. For definitions of these
items, see DoD 5000.12-M.

(i) Basic pay (including Military
Service academy cadet and mid-
shipman pay).

(ii) Basic allowance for quarters for
members with dependents, and for
members without dependents in grade
E-7 or higher.

(iii) Basic allowance for subsistence
for commissioned and warrant officers.

(iv) Special pay for physicians, den-
tists, optometrists, and veterinarians.

(v) Submarine pay.

(vi) Flying pay (all crew members).

(vii) Diving pay.

(viii) Proficiency pay or special duty
assignment pay.

(ix) Career sea pay.

(2) To determine disposable earnings
for a member assigned outside of the
contiguous United States, the follow-
ing shall supplement the payments
listed in paragraph (b)(1) of this sec-
tion:

(i) Foreign duty pay.

(ii) Special pay for duty subject to
hostile fire (applies only to members
permanently assigned in a designated
area).

(iii) Family separation allowances
(only under certain type-Il conditions).

(iv) Special pay for overseas exten-
sions

(c) Calculations of disposable earn-
ings shall exclude:

(1) Amounts owed by the member to
the United States.

(2) Amounts mandatorily withheld
for the U.S. Soldiers’ and Airmen’s
Home.

(3) Fines and forfeitures ordered by a
court-martial or by a commanding offi-
cer.

(4) Federal and State employment
and income taxes withheld to the ex-
tent that the amount deducted is con-
sistent with the member’s tax liability.

(5) Deductions for the Servicemen’s
Group Life Insurance coverage.

(6) Advances of pay received by the
member before receipt of notice (see
paragraph (c)(1) of this section) that
may be due and payable by the member
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at some future date. Requests for ad-
vances received after notice for a
statutorily required support allotment
shall be reduced by the amount of the
statutorily required support allotment.

(7) Other amounts required by law to
be deducted.

(d) Notice to member and member’s
Commanding Officer.

(1) As soon as possible, but not later
than 15 calendar days after the date of
receipt of notice, the designated offi-
cial shall send to the member, at his or
her duty station, written notice:

(i) That notice has been received
from an authorized person, including a
copy of the documents submitted.

(ii) Of the maximum limitations pro-
vided in 15 U.S.C. 1673, with a request
that the member submit supporting af-
fidavits or other documentation nec-
essary for determining the applicable
percentage limitation.

(iii) That the member may submit
supporting affidavits or other docu-
mentation as evidence that the infor-
mation contained in the notice is in
error.

(iv) That by submitting supporting
affidavits or other necessary docu-
mentation, the member consents to the
disclosure of such information to the
party requesting the support allot-
ment.

(v) Of the amount or percentage that
will be deducted if the member fails to
submit the documentation necessary to
enable the designated official to re-
spond to the notice within the pre-
scribed time limits.

(vi) That a consultation with a judge
advocate or legal officer will be pro-
vided by the Military Service, if pos-
sible, and that the member should im-
mediately contact the nearest legal
services office.

(vii) Of the date that the allotment is
scheduled to begin.

(2) The designated official shall no-
tify the member’s commanding officer,
or designee, of the need for consulta-
tion between the member and a judge
advocate or legal officer. The des-
ignated official shall provide the mem-
ber’s commanding officer, or designee,
with a copy of the notice and other
legal documentation served on the des-
ignated official.
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(3) The Military Services shall pro-
vide the member with the following:

(i) When possible, an in-person con-
sultation with a judge advocate or
legal officer of the Military Service
concerned, to discuss the legal and
other factors, involved in the member’s
support obligation and failure to make
payment.

(ii) Copies any other documents sub-
mitted with the notice.

(4) The member’s commanding offi-
cer, or designee, shall confirm in writ-
ing to the designated official within 30
days of notice that the member re-
ceived a consultation concerning the
member’s support obligation and the
consequences of failure to make pay-
ments, or when appropriate, of the in-
ability to arrange such consultation
and the status of continuing efforts to
fulfill the consultation requirement.

(5) If, within 30 days of the date of
the notice, the member has furnished
the designated official affidavits or
other documentation showing the in-
formation in the notice to be in error,
the designated official shall consider
the member’s response. The designated
official may return to the authorized
person, without action, the notice for a
statutorily required support allotment
together with the member’s affidavit
and other documentation, if the mem-
ber submits substantial proof of error,
such as:

(i) The support payments are not de-
linquent.

(ii) The underlying support order in
the notice has been amended, super-
seded, or set aside.

(e) Payments. (1) Except as provided
in paragraph (e)(3) the Secretary of the
Military Department concerned, or
designee, shall make the support allot-
ment by the first end-of-month payday
after the designated official is notified
that the member has had a consulta-
tion with a judge advocate or legal offi-
cer, or that a consultation was not pos-
sible, but not later than the first end-
of-month payday after 30 days have
elapsed from the date of the notice to
the member. The Military Services will
not be required to vary their normal
military allotment payment cycle to
comply with the notice.

(2) If several notices are sent with re-
spect to the same member, payments
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shall be satisfied on a first-come, first-
served basis within the amount limita-
tions in paragraph (a)(5) of this section.

(3) When the member identified in
the notice is found not to be entitled to
money due from or payable by the Mili-
tary Service, the designated official
shall return the notice to the author-
ized person and shall advise him or her
that no money is due from or payable
by the Military Service to the named
individual. When it appears that
amounts are exhausted temporarily or
otherwise unavailable, the authorized
person shall be told why, and for how
long, any money is unavailable, if
known. If the member separates from
active duty, the authorized person
shall be informed that the allotment is
discontinued.

(4) Payment of statutorily required
allotments shall be enforced over other
voluntary deductions and allotments
when the gross amount of pay and al-
lowances is not sufficient to permit all
authorized deductions and collections.

(5) The authorized person or allottee
shall notify the designated official
promptly if the operative court order
upon which the allotment is based is
vacated, modified, or set aside. The
designated official shall also be noti-
fied of any events affecting the
allottee’s eligibility to receive the al-
lotment, such as the former spouse’s
remarriage, if a part of the payment is
for spousal support, and notice of a
change in eligibility for child support
payments under circumstances of
death, emancipation, adoption, or at-
tainment of majority of a child whose
support is provided through the allot-
ment.

(6) An allotment established under
this Directive shall be adjusted or dis-
continued upon notice from the author-
ized person.

(7) Neither the Department of De-
fense, nor any officer or employee
thereof, shall be liable for any payment
made from moneys due from, or pay-
able by, the Department of Defense to
any individual pursuant to notice regu-
lar on its face, if such payment is made
in accordance with this part. If a des-
ignated official receives notices based
on a support order which, on its face,
appears to conform to the laws of the
jurisdiction from which it was issued,

§55.3

the designated official shall not be re-
quired to ascertain whether the au-
thority that issued the order had ob-
tained personal jurisdiction over the
member.

() List of designated officials.

Army—Commander, U.S. Army Finance
and Accounting Center, ATTN: FINCL-G, In-
dianapolis, IN 46249-0160, (317) 542-2155.

Navy—Director, Navy Family Allowance
Activity, Anthony J. Celebrezze Federal
Building, Cleveland, OH 44199, (216) 522-5301.

Air Force—Commander, Air Force Ac-
counting and Finance Center, ATTN: JA,
Denver, CO 80279, (303) 370-7524.

Marine Corps—Commanding Officer, Ma-
rine Corps Finance Center (Code AA), Kansas
City, MO 64197, (816) 926-7103.

PART 55—PHYSICAL EXAMINA-
TIONS AND ANNUAL CERTIFI-
CATES OF PHYSICAL CONDITION

Sec.
55.1 Purpose.
55.2 Applicability.
55.3 Policy.
AUTHORITY: 10 U.S.C. 1004(a).

SOURCE: 25 FR 14357, Dec. 31, 1960, unless
otherwise noted.

§55.1 Purpose.

To establish a uniform policy relat-
ing to physical examinations and cer-
tificates of physical condition for re-
servists (other than retired reservists)
when not on active duty.

§55.2 Applicability.

This part applies to all Military De-
partments in the administration of
members of reserve components.

§55.3 Policy.

(@) Each member of the Ready Re-
serve who is not on active duty shall be
examined as to his physical fitness at
least once every four years, or more
often as the Secretary concerned con-
siders necessary, and shall execute and
submit annually a certificate of phys-
ical condition.

(b) Each member of the Standby Re-
serve in an active status, or on an inac-
tive status list, shall execute and sub-
mit annually a certificate of physical
condition.

(c) Members of the Standby Reserve
may be examined as to their physical
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condition if the Secretary concerned
considers such action necessary.

(d) Physical examinations will be re-
ported on Standard Form 88, ‘““Report
of Physical Examination’” and Stand-
ard Form 89, ““Report of Medical His-
tory.” To accomplish physical exami-
nations, the Military Departments are
authorized to use jointly all available
medical facilities and to award points
creditable toward retirement to medi-
cal reservists not on active duty for ad-
ministering physical examinations or
to use civilian physicians on a reim-
bursable basis where governmental
medical facilities are not available.

(e) The following action may be
taken in regard to those reservists fail-
ing to submit such information as may
be requested by the appropriate Sec-
retary after every reasonable effort has
been made to obtain such information:

(1) Reservists having obligation
under the Universal Military Training
and Service Act, as amended, may be
ordered to active duty or active duty
for training, as deemed appropriate
under the provisions of section 672(b),
title 10, U.S. Code, for the purpose of
securing the necessary information.

(2) All other reservists may be con-
sidered for discharge pursuant to sec-
tion 1162(a) of title 10 U.S. Code.

PART 56—NONDISCRIMINATION
ON THE BASIS OF HANDICAP IN
PROGRAMS AND ACTIVITIES AS-
SISTED OR CONDUCTED BY THE
DEPARTMENT OF DEFENSE

Sec.

56.1 Purpose.

56.2 Applicability and scope.

56.3 Definitions.

56.4 Policy.

56.5 Responsibilities.

56.6 Information requirements.

56.7 Programs and activities subject to this

part.

56.8 Guidelines for determining discrimina-
tory practices.

56.9 Ensuring compliance with this part in
Federal financial assistance programs
and activities.

56.10 Ensuring compliance with this part in
programs and activities conducted by the
Department of Defense.

AUTHORITY: Pub. L. 93-112, sec. 504 29 U.S.C.
794, as amended by Pub. L. 95-602, 92 Stat.
2982; Pub. L. 93-112, sec. 7, 29 U.S.C. 706, as
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amended by Pub. L. 93-516, 88 Stat. 1619; Ex-
ecutive Order 12250; Executive Order 12291;
Executive Order 12067.

SOURCE: 47 FR 15124, Apr. 8, 1982, unless
otherwise noted.

§56.1 Purpose.

This part implements section 504 of
Public Law 93-112, ‘“‘Rehabilitation Act
of 1973, September 26, 1973 (29 U.S.C.
794) (1976); section 111 of Pub. L. 93-516,
““Rehabilitation Act Amendments of
1974, December 7, 1974 (29 U.S.C. 706,
780, 790) (1976); section 119 of Pub. L. 95—
602, ‘‘Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978,”” November
6, 1978 (29 U.S.C. 794) (supp. 11 1979);
and Department of Justice Regulation,
“Implementation of Executive Order
12250, Nondiscrimination on the Basis
of Handicap in Federally Assisted Pro-
grams,” August 11, 1981 (28 CFR part
41) to prohibit discrimination based on
handicap in programs and activities re-
ceiving Federal financial assistance
disbursed by the Department of De-
fense and in programs and activities
conducted by the Department of De-
fense.

§56.2 Applicability and scope.

(a) This part applies to the Office of
the Secretary of Defense, the Military
Departments, the Organization of the
Joint Chiefs of Staff, the National
Guard Bureau, and the Defense Agen-
cies (hereafter referred to as ‘‘DoD
Components’’) insofar as they:

(1) Extend Federal financial assist-
ance to programs and activities that
affect handicapped persons in the Unit-
ed States and that are covered by this
part (see §56.7(b)).

(2) Conduct programs and activities
that affect handicapped persons in the
United States and that are covered by
this part (see §56.7(c)).

(b) This part also applies to each re-
cipient of Federal financial assistance
disbursed by the Department of De-
fense and to each program and activity
that receives or benefits from such as-
sistance, insofar as such recipient, pro-
gram, or activity affects a handicapped
person in the United States.
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§56.3 Definitions.

(a) Facility. All or any portion of
buildings, structures, equipment,
roads, walks, parking lots, or other
real or personal property or any inter-
est in such property.

(b) Federal financial assistance. Any
grant, loan, contract (other than a pro-
curement contract or a contract of in-
surance or guaranty), or any other ar-
rangement by which the Federal Gov-
ernment provides or otherwise makes
available assistance in the form of:

(1) Funds.

(2) Services performed by Federal
personnel, including technical assist-
ance, counseling, training, and provi-
sion of statistical or expert informa-
tion.

(3) Real and personal property or any
interest in or use of such property, in-
cluding:

(i) Transfers or leases of such prop-
erty for less than fair market value or
for reduced consideration.

(ii) Proceeds from a subsequent
transfer or lease of such property if the
Federal share of its fair market value
is not returned to the Federal govern-
ment.

(c) Handicapped person. Any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment. For
purposes of this Directive as it relates
to employment programs of recipients,
such term does not include any individ-
ual who is an alcoholic or drug abuser
and whose current use of alcohol or
drugs prevents such individual from
performing the duties of the job in
question, or whose employment, by
reason of such current alcohol or drug
abuse, would constitute a direct threat
to property or to the safety of others.
As used in this paragraph:

(1) Physical or mental impairment. Any
physiological disorder or condition,
cosmetic disfigurement, or anatomical
loss affecting one or more of the fol-
lowing body systems: Neurological;
musculoskeletal and special sense or-
gans; respiratory, including speech or-
gans; cardiovascular; reproductive; di-
gestive; genito-urinary; hemic and
lymphatic; skin; and endocrine; or any
mental or psychological disorder, such

§56.3

as mental retardation, organic brain
syndrome, emotional or mental illness,
and specific learning disabilities. The
term includes such diseases and condi-
tions as orthopedic, visual, speech, and
hearing impairments; cerebral palsy,
epilepsy, and muscular dystrophy; mul-
tiple sclerosis; cancer; heart disease;
diabetes; drug abuse; and alcoholism.

(2) Major life activities. Functions such
as caring for one’s self, performing
manual tasks, walking, seeing, hear-
ing, speaking, breathing, learning, and
working.

(3) Has a record of such an impairment.
Has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impair-
ment. Has: (i) A physical or mental im-
pairment that does not substantially
limit major life activities but is treat-
ed by a recipient or DoD Component as
constituting such a limitation;

(ii) A physical or a mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) None of the impairments defined
above, but is treated by a recipient or
DoD Component as having such an im-
pairment.

(d) Historic properties. Those prop-
erties listed or eligible for listing in
the National Register of Historic
Places.

(e) Include; such as. Not all the pos-
sible items are covered, whether like or
unlike the ones named.

(f) Qualified handicapped person. A
handicapped person who:

(1) With respect to employment, can
perform the essential functions of the
job in question with reasonable accom-
modation.

(2) With respect to services, meets
the essential eligibility requirements
for receiving the services in question.

(g) Recipient. Any State or political
subdivision or instrumentality thereof,
any public or private agency, institu-
tion, organization, or other entity, or
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any person that receives Federal finan-
cial assistance directly or through an-
other recipient, including any succes-
sor, assignee, or transferee of a recipi-
ent, but not the ultimate beneficiary of
the assistance. The term includes per-
sons and entities applying to be recipi-
ents.

(h) Substantial impairment. A signifi-
cant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

§56.4 Policy.

It is DoD policy that no qualified
handicapped person shall be subjected
to discrimination on the basis of handi-
cap under any program or activity that
receives or benefits from Federal finan-
cial assistance disbursed by a DoD
Component or under any Federal pro-
gram or activity that is conducted by a
DoD Component. Guidelines for deter-
mining actions that discriminate
against handicapped persons are pre-
scribed in §56.8.

§56.5 Responsibilities.

(a) The Assistant Secretary of Defense
(Manpower, Reserve Affairs, and Logis-
tics) (ASD(MRA&L)), or designee, shall
monitor compliance with this part. In
discharging this responsibility, the
ASD(MRAZ&L), or designee, shall:

(1) Coordinate efforts of DoD Compo-
nents to enforce this part.

(2) Assist in the development of
standards and procedures promulgated
pursuant to §56.9.

(3) Perform the responsibilities as-
signed to the ASD(MRA&L) in §56.8, 9,
and 10.

(4) Otherwise assist DoD Components
in implementing this part.

(b) The Heads of DoD Components
shall comply with this part. In dis-
charging this responsibility, they shall:

(1) Designate a policy-level official to
ensure compliance with this part re-
ceive and investigate complaints filed
under this part and otherwise manage
DoD Component responsibilities under
this part.

(2) Notify the ASD(MRA&L), or des-
ignee, of the name, position, location,
and telephone number of persons se-
lected by them to be policy-level offi-
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cials within 15 calendar days of such a
selection.

(3) Issue guidelines pursuant to §56.9.

(4) Cooperate fully with the
ASD(MRA&L), or designee, in that offi-
cial’s performance of the responsibil-
ities assigned herein, including furnish-
ing to the ASD(MRA&L), or designee,
in a timely fashion any requested re-
ports and information.

(5) Assign sufficient personnel to im-
plement and to ensure effective en-
forcement of this part.

§56.6 Information requirements.

(a) Each DoD Component shall main-
tain a log of all complaints that are
filed with it or its recipients under this
part. The log shall contain the com-
plainant’s name (last name, first, and
middle initial) and address (street ad-
dress, city, State, and zip code), the re-
cipient’s name (if this refers to a per-
son, last name, first, and middle ini-
tial) and address (street address, city,
State, and zip code), the nature of the
complaint, and the current status of
the complaint investigation or resolu-
tion. Each DoD Component shall sub-
mit a narrative summary report on
complaints by memorandum to the
ASD(MRA&L), or designee, before July
15 and January 15 of each year. This re-
porting requirement has been assigned
Report Control Symbol DD-M(SA)1596.

(b) Each DoD Component shall sub-
mit a narrative report by memorandum
to the ASD(MRA&L), or designee,
whenever, pursuant to enclosure 4 of
this directive, the DoD Component no-
tifies an applicant or recipient that
noncompliance with this part is indi-
cated. The report shall include the re-
cipient’s name (if this refers to a per-
son, last name, first, and middle ini-
tial) and address (street address, city,
State, and zip code), the date
(YYMMDD) and nature of the finding,
and the name of the applicable feder-
ally assisted program or activity. This

reporting requirement has been as-
signed Report Control Symbol DD-
M(AR)1597.

(c) The recordkeeping requirements
contained in §56.9(c)(2), have been ap-
proved by the Office of Management
and Budget (OMB) under 44 U.S.C.
chapter 35 and have been assigned OMB
No. 0704-0102.
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8§56.7 Programs and activities subject
to this part.

(a) This part applies to all DoD Com-
ponents and recipients of Federal fi-
nancial assistance disbursed by a DoD
Component insofar as the programs
and activities of the DoD Components
and recipients affect handicapped per-
sons in the United States. Existing pro-
grams and activities that are assisted
or conducted by a DoD Component and
that are subject to this part but do not
appear in paragraph (b) or (c) of this
section, are covered even though not
listed. DoD Components must report
new programs and activities that are
subject to this part to the ASD
(MRA&L), or designee, within 15 cal-
endar days of their creation or funding.

(b) Federal financial assistance pro-
grams subject to this part include: (1)
title 32, United States Code, sections
101-716 (1976 and supp. 111 1979): the
Army and Air National Guard.

(2) Title 40, U.S. Code, sections 483,
484, and 512 (1976); title 49, U.S. Code,
sections 1101 and 1107 (1976); and title
10, U.S. Code, sections 2541, 2544, 2571,
2576, 2662, 7308, 7541, 7542, 7545, 7546, and
7547 (1976 and supp. IV 1980): Various
programs involving the loan or other
disposition of surplus, obsolete, or un-
claimed property.

(3) Title 10 U.S. Code, sections 4307-
4311 (1976), and the annual Department
of Defense Appropriations Act: Na-
tional Program for the Promotion of
Rifle Practice.

(4) Secretary of the Navy Instruction
5720.19E, ‘“‘Navy Science Cruiser Pro-
gram,”” February 24, 1977.

(5) Title 10 U.S. Code, section 9441
(1976 and supp. 1V 1980): Civil Air Pa-
trol.

(6) Title 41 U.S. Code, sections 501-509
(supp. 111 1979): Federal grants and co-
operative agreements.

(7) Title 33 U.S. Code, section 426
(1976 and supp. 111 1979): Army Corps of
Engineers participation in cooperative
investigations and studies concerning
the erosion of shores of coastal and
lake waters.

(8) Title 33 U.S. Code, sections 426e-
426h (1976): Army Corps of Engineers
assistance in the construction of works
for the restoration and protection of
shores.
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(9) Title 16 U.S. Code, section 460d
(1976): Construction and operation of
public park and recreational facilities
in water resource development projects
under the administrative jurisdiction
of the Department of the Army.

(10) Title 33 U.S. Code, section 701c-3
(1976): Payment to States of lease re-
ceipts from lands acquired by the Unit-
ed States for flood control, navigation,
and allied purposes.

(11) Title 33 U.S. Code, sections 558c
and 702d-1 (1976); title 10, U.S. Code,
sections 2668 and 2669 (1976); title 43,
U.S. Code, section 961 (1976); and title
40, U.S. Code, section 319 (1976): Grants
of easements without consideration, or
at a nominal or reduced consideration,
on land under the control of the De-
partment of the Army at water re-
source development projects.

(12) Title 33 U.S. Code, sections 540
and 577 (1976): Army Corps of Engineers
assistance in the construction of small
boat harbor projects.

(13) Title 33 U.S. Code, section 701s
(1976): Emergency bank protection
works constructed by the Army Corps
of Engineers for protection of high-
ways, bridge approaches, and public
works.

(14) Title 33 U.S. Code, section 633
(1976): Army Corps of Engineers con-
tracts for the protection, alteration,
reconstruction, relocation, or replace-
ment of structures and facilities.

(15) Title 50 U.S. Code, section 453
(1976): Defense Logistics Agency loans
of industrial equipment to educational
institutions (Tools for Schools).

(16) Title 33 U.S. Code, section 610
(1976): Provision of specialized services
or technical information by the Army
Corps of Engineers to State and local
governments for the control of aquatic
plant growths in rivers, harbors, and
allied waters.

(17) Title 42 U.S. Code, section 1962d-
16 (1976): Provision of specialized serv-
ices by the Army Corps of Engineers to
any State for the preparation of com-
prehensive plans for drainage basins lo-
cated within the boundaries of said
State.

(18) Title 33 U.S. Code, section 603a
(1976): Provision of specialized services
by the Army Corps of Engineers to im-
prove channels for navigation.
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(19) Title 33 U.S. Code, section 701g
(1976): Provision of specialized services
by the Army Corps of Engineers to re-
duce flood damage.

(20) Title 24 U.S. Code, sections 44c
and 47 (1976): United States Soldiers’
and Airmen’s Home.

(21) Title 10 U.S. Code, chapter 55, as
implemented by DoD 6010.8-R, “‘Civil-
ian Health and Medical Program of the
Uniformed Services (CHAMPUS),”” Jan-
uary 10, 1977.

(c) All programs and activities con-
ducted by the Department of Defense
that affect handicapped persons in the
United States are subject to this part.
They include:

(1) Promulgation of rules and regula-
tions for public comment in a manner
that grants handicapped persons a rea-
sonable opportunity for such comment
(such as by making cassette recordings
of proposed rules).

(2) Public meetings, conferences, or
seminars sponsored or conducted by a
DoD Component but held in nongov-
ernmental buildings.

(3) Public meetings, conferences, or
seminars sponsored or conducted by a
DoD Component or by a non-DoD orga-
nization but held in a DoD building.

(4) Open houses, memorial services,
tours, or other ceremonies held on or
in DoD property.

(5) Military museums.

(6) Historic vessels.

(7) Historic buildings and properties
maintained by a DoD Component and
properties designated as historic under
a statute of the appropriate State or
local governmental body.

(8) Schools operated by the Depart-
ment of Defense within the United
States pursuant to section 6 of Public
Law 81-874, title 20, U.S. Code, section
241 (1976).

8§56.8 Guidelines for determining dis-
criminatory practices.

(a) General prohibitions against dis-
crimination. (1) No qualified handi-
capped person shall, on the basis of
handicap, be excluded from participa-
tion in, be denied the benefit of, or oth-
erwise be subjected to discrimination
under any program or activity that is
conducted by the Department of De-
fense or that receives or benefits from
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Federal financial assistance disbursed
by the Department of Defense.

(2) A recipient or DoD Component
may not, directly or through contrac-
tual, licensing, or other arrangements,
on the basis of handicap:

(i) Provide different or separate aid,
benefits, or services to handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are equal to
those provided to others;

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(iii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iv) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective as that afforded
to others; or

(v) Otherwise limit a qualified handi-
capped person in the enjoyment of any
right, privilege, advantage, or oppor-
tunity granted to others receiving the
aid, benefit, or service.

(3) A recipient or DoD Component
may not deny a qualified handicapped
person the opportunity to participate
in programs or activities that are not
separate or different from regular pro-
grams or activities, even if such sepa-
rate or different programs and activi-
ties are permissible under paragraph
(a)(2)(i) of this section.

(4) A recipient or DoD Component
may not provide assistance to an agen-
cy, organization, or person that dis-
criminates on the basis of handicap in
providing any aid, benefit, or service to
beneficiaries of the recipient’s program
or activity.

(5) A recipient of DoD Component
may not deny, on the basis of handicap,
a qualified handicapped person the op-
portunity to participate as a member
of planning or advisory boards.

(6) A recipient or DoD Component
may not use, directly or through con-
tractual or other arrangements, cri-
teria or methods of administration
that:
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(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap;

(ii) Defeat or substantially impair ac-
complishment of the objectives of the
recipient’s or DoD Component’s pro-
gram or activity with respect to handi-
capped persons; or

(iii) Perpetuate discrimination by an-
other recipient if both recipients are
subject to common administrative con-
trol or are agencies of the same State.

(7) In determining the site or loca-
tion of a facility, a recipient or DoD
Component may not make selections
that:

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
under any program or activity that re-
ceives or benefits from Federal finan-
cial assistance; or

(ii) Defeat or substantially impair,
with respect to handicapped persons,
the accomplishment of the objectives
of the program or activity.

(8) Recipients and DoD Components
shall administer programs and activi-
ties in the most integrated setting ap-
propriate to the needs of qualified
handicapped persons.

(9) Recipients and DoD Components
shall take appropriate steps to make
communications with their applicants,
employees, and beneficiaries available
to persons with impaired vision and
hearing.

(10) This section may not be inter-
preted to prohibit the exclusion of:

(i) Persons who are not handicapped
from benefits, programs, and activities
limited by Federal statute or Execu-
tive order to handicapped persons; or

(ii) One class of handicapped persons
from a program or activity limited by
Federal statute or Executive order to a
different class of handicapped persons.

(11) Recipients and DoD Components
shall take appropriate steps to ensure
that no handicapped individual is de-
nied the benefits of, excluded from par-
ticipation in, or otherwise subjected to
discrimination under any program or
activity receiving or benefiting from
Federal financial assistance disbursed
by the Department of Defense or under
any program or activity conducted by
the Department of Defense because of
the absence of auxiliary aids, such as
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certified sign-language interpreters,
telecommunication devises (TDDs), or
other telephonic devices for individuals
with impaired sensory, manual, or
speaking skills.

(b) Prohibitions against employment
discrimination by recipients. (1) No quali-
fied handicapped person shall, on the
basis of handicap, be subjected to dis-
crimination in employment under any
program or activity that receives or
benefits from Federal financial assist-
ance disbursed by the Department of
Defense.

(2) The prohibition against discrimi-
nation in employment applies to the
following:

(i) Recruitment, advertising, and
processing of applications for employ-
ment.

(ii) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, and rehiring.

(iii) Rates of pay or any other form of
compensation and changes in com-
pensation.

(iv) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists.

(v) Leaves of absence, sick leave, or
any other leave.

(vi) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient.

(vii) Selection and financial support
for training, including apprenticeship,
professional meetings, conferences and
other related activities, and selection
for leaves of absence for training.

(viii) Programs and activities spon-
sored by the employer, including social
and recreational programs.

(ix) Any other term, condition, or
privilege of employment.

(3) A recipient may not participate in
a contractual or other relationship
that subjects qualified handicapped ap-
plicants or employees to discrimina-
tion prohibited by this section, includ-
ing relationships with employment and
referral agencies, labor unions, organi-
zations providing or administering
fringe benefits to employees of the re-
cipient, and organizations providing
training and apprenticeship programs.

(4) A recipient shall make reasonable
accommodation to the known physical
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or mental limitations of an otherwise
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate that the accommodation
would impose an undue hardship on the
operation of its program. Reasonable
accommodation includes providing
ramps, accessible restrooms, drinking
fountains, interpreters for deaf employ-
ees, readers for blind employees, ampli-
fied telephones, TDDs such as Tele-
typewriters or Telephone Writers
(TTYs), and tactile signs on elevators.

(5) A recipient may not use employ-
ment tests or criteria that discrimi-
nate against handicapped persons, and
shall ensure that employment tests are
adapted for use by persons who have
handicaps that impair sensory, man-
ual, or speaking skills.

(6) A recipient may not conduct a
preemployment medical examination
or make a preemployment inquiry
about whether an applicant is a handi-
capped person or about the nature or
severity of a handicap. A recipient may
make, however, a preemployment in-
quiry into an applicant’s ability to per-
form job-related functions.

(7) When a recipient is taking reme-
dial action to correct the effects of
past discrimination or is taking vol-
untary action to overcome the effects
of conditions that have resulted in lim-
ited participation by handicapped per-
sons in its federally assisted program
or activity, the recipient may invite
applicants for employment to indicate
whether and to what extent they are
handicapped if:

(i) The recipient makes clear to the
applicants that the information is in-
tended for use solely in connection
with its remedial action obligations or
its voluntary affirmative action ef-
forts.

(ii) The recipient makes clear to the
applicants that the information is
being requested on a voluntary basis,
that it will be kept confidential as pro-
vided in paragraph (b)(9) in this sec-
tion, that refusal to provide it will not
subject the applicants to any adverse
treatment, and that it will be used
only in accordance with this part.

(8) Nothing in this section shall pro-
hibit a recipient from conditioning an
offer of employment on the results of a
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medical examination conducted prior
to the employee’s entrance on duty if:

(i) All entering employees are sub-
jected to such an examination, regard-
less of handicap.

(ii) The results of such an examina-
tion are used only in accordance with
this part which prohibits discrimina-
tion against a qualified handicapped
person on the basis of handicap.

(9) Information obtained under this
section concerning the medical condi-
tion or history of applicants shall be
collected and maintained on separate
forms that shall be accorded confiden-
tiality as medical records, except that:

(i) Supervisors and managers may be
informed about restrictions on the
work or duties of handicapped persons
and about necessary accommodations.

(ii) First aid and safety personnel
may be informed, when appropriate, if
a handicapping condition might re-
quire emergency treatment.

(iii) Government officials investigat-
ing compliance with section 504, Pub.
L. 93-112, and this part shall be pro-
vided relevant information upon re-
quest.

(c) Program accessibility—(1) General
requirements. No qualified handicapped
person shall, because a recipient’s or
DoD Component’s facilities are inac-
cessible to or not usable by handi-
capped persons, be denied the benefits
of, be excluded from participation in,
or otherwise be subjected to discrimi-
nation under any program or activity
that receives or benefits from Federal
financial assistance disbursed by the
Department of Defense or under any
program or activity conducted by the
Department of Defense.

(2) Existing facilities. (i) A recipient or
DoD Component shall operate each pro-
gram or activity so that the program
or activity, when viewed in its en-
tirety, is readily accessible to and usa-
ble by handicapped persons. This does
not necessarily require a recipient or
DoD Component to make each of its ex-
isting facilities or every part of an ex-
isting facility accessible to and usable
by handicapped persons. For guidance
in determining the accessibility of fa-
cilities, see chapter 18 of DoD 4270.1-M,
“Department of Defense Construction
Criteria Manual,”” June 1, 1978, and De-
partment of the Army, Office of the
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Chief of Engineers, Manual EM 1110-1-
103, “‘Design for the Physically Handi-
capped,” October 15, 1976. Inquiries on
specific accessibility design problems
may be addressed to the ASD
(MRA&L), or designee.

(ii) When structural changes are nec-
essary to make programs or activities
in existing facilities accessible to the
exent required by paragraph (c)(1) of
this section.

(A) Such changes shall be made as
soon as practicable, but not later than
3 years after the effective date of this
part however, if the program or activ-
ity is a particular mode of transpor-
tation (such as a subway station) that
can be made accessible only through
extraordinarily expensive structural
changes to, or replacement of, existing
facilities and if other accessible modes
of transportation are available, the
DoD Component concerned may extend
this period of time. This extension
shall be for a reasonable and definite
period, which shall be determined after
consultation with the ASD(MRA&L),
or designee.

(B) The recipient or DoD Component
shall develop, with the assistance of in-
terested persons or organizations and
within a period to be established in
each DoD Component’s guidelines, a
transition plan setting forth the steps
necessary to complete such changes.

(C) The recipient or DoD Component
shall make a copy of the transition
plan available for public inspection. At
a minimum, the plan shall:

(1) Identify physical obstacles in the
recipient’s or DoD Component’s facili-
ties that limit the accessibility of its
program or activity to handicapped
persons.

(2) Describe in detail the methods
that will be used to make the facilities
accessible.

(3) Specify the schedule for taking
the steps necessary to achieve full pro-
gram accessibility and, if the time pe-
riod of the transition plan is longer
than 1 year, identify steps that will be
taken during each year of the transi-
tion period.

(4) Indicate the person (last name,
first, and middle initial) responsible for
implementation of the transition plan.

(iii) A recipient or DoD Component
may comply with paragraphs (c)(2)(i)
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and (c)(2)(ii) of this section, through
such means as the acquisition or rede-
sign of equipment, such as tele-
communication or other telephonic de-
vices; relocation of classes or other
services to accessible buildings; assign-
ment of aides to beneficiaries, such as
readers or certified sign-language in-
terpreters; home visits; delivery of
health, welfare, or other services at ac-
cessible alternate sites; alteration of
existing facilities and construction of
new facilities in conformance with
paragraph (c)(3) in this section; or any
other method that results in making
the program or activity of the recipi-
ent or DoD Component accessible to
handicapped persons.

(iv) A recipient or DoD Component is
not required to make structural
changes in existing facilities when
other methods are effective in achiev-
ing compliance with this section.

(v) In choosing among available
methods for meeting the requirements
of this section, a recipient or DoD
Component shall give priority to those
methods that offer programs and ac-
tivities to handicapped persons in the
most integrated setting appropriate
with nonhandicapped persons.

(3) New Construction. New facilities
shall be designed and constructed to be
readily accessible to and usable by
handicapped persons. Alterations to ex-
isting facilities shall be designed and
constructed, to the maximum extent
feasible, to be readily accessible to and
usable by handicapped persons. For
guidance in determining the accessibil-
ity of facilities, see chapter 18 of DoD
4270.1-M and Department of the Army,
Office of the Chief of Engineers, Man-
ual EM 1110-1-103. Inquiries about spe-
cific accessibility design problems may
be addressed to the ASD(MRA&L), or
designee.

(4) Historic properties. (i) In the case of
historic properties, program accessibil-
ity shall mean that, when viewed in
their entirety, programs are readily ac-
cessible to and usable by handicapped
persons. Because the primary benefit of
historic properties is the experience of
the property itself, DoD Components
and recipients shall give priority to
those methods of achieving program
accessibility that make the historic
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property, or portions thereof, phys-
ically accessible to handicapped per-
sons.

(if) Methods of achieving program ac-
cessibility include:

(A) Making physical alterations that
give handicapped persons access to oth-
erwise inaccessible areas or features of
historic properties.

(B) Using audiovisual materials and
devices to depict otherwise inaccessible
areas or features of historic properties.

(C) Assigning individuals to guide
handicapped persons into or through
otherwise inaccessible portions of his-
toric properties.

(D) Adopting other innovative meth-
ods.

(iii) When program accessibility can-
not be achieved without causing a sub-
stantial impairment of significant his-
toric features, the DoD Component or
recipient may seek a modification or
waiver of access standards from the
ASD (MRA&L), or designee.

(A) A decision to grant a modifica-
tion or waiver shall be based on consid-
eration of the following:

(1) Scale of the property, reflecting
its ability to absorb alterations.

(2) Use of the property, whether pri-
marily for public or private purposes.

(3) Importance of the historic fea-
tures of the property to the conduct of
the program.

(4) Costs of alterations in comparison
to the increase in accessibility.

(B) The ASD(MRA&L), or designee,
shall review periodically any waiver
granted under this paragraph and may
withdraw it if technological advances
or other changes warrant.

(iv) The decision by the
ASD(MRA&L), or designee, to grant a
modification or waiver of access stand-
ards is subject to section 106 of the Na-
tional Historic Preservation Act, as
amended, and shall be made in accord-
ance with the Advisory Council on His-
toric Preservation regulation on ‘““Pro-
tection of Historic and Cultural Prop-
erties”” (36 CFR part 800). When the
property is federally owned or when
Federal funds may be used for alter-
ations, the ASD(MRA&L), or designee,
shall obtain the comments of the Advi-
sory Council on Historic Preservation
when required by section 106 of the Na-
tional Historic Preservation Act and
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the Advisory Council on Historic Pres-
ervation regulation on ‘“‘Protection of
Historic and Cultural Properties’ (36
CFR part 800) prior to effectuation of
structural alterations.

(v) DoD Component guidelines pre-
pared in accordance with §56.10 shall
include a listing of all historic prop-
erties, including historic ships, subject
to this part and a plan for compliance
with paragraph (c)(4) of this section.

(5) Military museums. (i) In the case of
military museums, program accessibil-
ity shall mean that exhibits, displays,
tours, lectures, circulating or traveling
exhibits, and other programs of mili-
tary museums are accessible to and us-
able by handicapped persons. Methods
of meeting this requirement include
the following:

(A) Museum programs may be made
accessible to deaf and hearing-impaired
persons by means such as training mu-
seum staff, such as docents, in sign lan-
guage; providing qualified sign-lan-
guage interpreters to accompany deaf
or hearing-impaired visitors; ensuring
that clear, concise language is used on
all museum signs and display labels;
providing amplification devices; or pro-
viding printed scripts for films, video-
tapes, lectures, or tours. DoD Compo-
nents are encouraged to use ‘““Museums
and Handicapped Students: Guidelines
for Educators,” published by the Na-
tional Air and Space Museum, Smith-
sonian Institution, Washington, DC
20560.

(B) Museum programs may be made
accessible to blind and visually-im-
paired persons by means such as pro-
viding museum catalogues in a large-
print edition printed over braille; pro-
viding cassette tapes, records, or discs
for museum tours or exhibits; provid-
ing readers to accompany blind or vis-
ually impaired visitors; using large-
print and braille display cards at exhib-
its; providing raised-line maps of the
museum building; using raised-line
drawings, reproductions, or models of
large exhibits to facilitate tactile expe-
riences when touching exhibits is pro-
hibited; placing large-print and braille
signs to identify galleries, elevators,
restrooms, and other service areas; and
permitting guide dogs in all museum
facilities.
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(C) Museum programs may be made
accessible to other physically impaired
persons by means such as lowering dis-
play cases; spacing exhibits to facili-
tate movement; using ramps in gal-
leries; increasing lighting in exhibit
areas to facilitate viewing from a dis-
tance; providing places to sit in exhibit
areas; making restrooms accessible;
using large-print exhibit display cards
to facilitate reading from a distance;
and sensitizing museum staff to con-
sider the needs of handicapped visitors
when organizing exhibits.

(ii) DoD Component guidelines devel-
oped in accordance with paragraph
(c)(5) of this section shall identify mili-
tary museums subject to paragraph (c)
of this section and shall contain a plan
for making museum programs acces-
sible to handicapped persons. Technical
assistance in the preparation and con-
tent of these plans may be obtained
from the National Access Center, 1419
27th Street, NW., Washington, DC 20007
((202) 333-1712 or TTY (202) 333-1339). In
addition, community organizations
that serve handicapped persons and
handicapped persons themselves shall
be consulted in the preparation of
these plans.

(d) Reasonable accommodation. (1) A
recipient or DoD Component shall
make reasonable accommodation to
the known physical or mental limita-
tions of an otherwise qualified handi-
capped applicant or employee unless
the recipient or DoD Component dem-
onstrates to the ASD(MRA&L), or des-
ignee, that the accommodation would
impose an undue hardship on the oper-
ation of its program.

(2) Reasonable accommodation in-
cludes the following:

(i) Making facilities used by employ-
ees readily accessible to and usable by
handicapped persons.

(if) Job restructuring; part-time or
modified work schedules; acquisition
or modification of equipment or de-
vices, such as telecommunication or
other telephonic instruments; the pro-
vision of readers or certified sign-lan-
guage interpreters; and similar actions.

(3) In determining whether an accom-
modation would impose an undue hard-
ship on the operation of a recipient’s or
DoD Component’s program, the
ASD(MRA&L), or designee, shall con-
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sider the following factors, at a mini-
mum:

(i) The overall size of the recipient’s
or DoD Component’s program or activ-
ity, such as the number of employees,
number and type of facilities, and size
of budget.

(i) The size of the recipient’s or DoD
Component’s operations, including the
composition and structure of the re-
cipient’s or DoD Component’s
workforce.

(iii) The nature and cost of the ac-
commodation needed.

(4) A recipient or DoD Component
may not deny any employment oppor-
tunity to a qualified handicapped em-
ployee or applicant for employment if
the basis for the denial is the need to
make reasonable accommodation to
the physical or mental limitations of
the employee or applicant.

§56.9 Ensuring compliance with this
part in Federal financial assistance
programs and activities.

(a) Supplementary guidelines issued by
DoD Components. (1) Whenever nec-
essary, DoD Components shall publish
supplementary guidelines for each type
of program or activity to which they
disburse Federal financial assistance
within 120 days of the effective date of
this part or of the effective date of any
subsequent statute authorizing Federal
financial assistance to a new type of
program or activity. DoD Components
shall obtain approval of these supple-
mentary guidelines from the
ASD(MRA&L), or designee, before issu-
ing them. Prior to their issuance, the
ASD(MRA&L), or designee, shall sub-
mit supplementary guidelines prepared
pursuant to paragraph (a)(1) of this sec-
tion to the Coordination and Review
Section, Civil Rights Division, Depart-
ment of Justice, for review and ap-
proval. To the extent that supple-
mentary guidelines issued by DoD
Components deal with the employment
of civilians in programs and activities
subject to this part the ASD(MRA&L),
or designee, shall also obtain the ap-
proval of the Equal Employment Op-
portunity Commission (EEOC) in ac-
cordance with Executive Order 12067.

(2) The ASD(MRA&L), or designee,
and DoD Components shall ensure that
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their supplementary guidelines con-
form to the requirements of this part
and that they provide:

(i) A description of the types of pro-
grams and activities covered.

(ii) Examples of prohibited practices
likely to arise with respect to those
types of programs and activities.

(iii) A list of the data collection and
reporting requirements of the recipi-
ents.

(iv) Procedures for processing and in-
vestigating complaints.

(v) Procedures for hearings to deter-
mine compliance by recipients with
this part.

(vi) Requirements or suggestions for
affirmative action on behalf of quali-
fied handicapped persons.

(vii) Requirements for the dissemina-
tion of program and complaint infor-
mation to the public.

(viii) A description of the form of the
assurances that must be executed pur-
suant to paragraph (b) of this section,
and sample assurances.

(ix) Requirements concerning the fre-
quency and nature of postapproval re-
views conducted pursuant to paragraph
(h) of this section.

(x) A period of time, provided for by
§56.8(c)(2)(ii)(B), for the development of
a transition plan that sets out the
steps necessary to complete structural
changes that might be required by
§56.8(c).

(xi) The maximum period of time
that may be allowed for extensions
that might be granted pursuant to
§56.8(c)(2)(ii).

(xii) An appendix that contains a list
of identified programs and activities of
the type covered by the supplementary
guidelines, including the names of the
programs and activities and the au-
thorizing statute, regulation, or direc-
tive for each program and activity.

(xiil) Requirements for the recipient
to designate a responsible official to
coordinate the implementation of sup-
plementary guidelines.

(xiv) Requirements for any other ac-
tions or procedures necessary to imple-
ment this part.

(3) When the head of a DoD Compo-
nent determines that it would not be
appropriate to include on or more of
the provisions described in paragraph
(a)(2) of this section, in the supple-
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mentary guidelines of that DoD Com-
ponent or that it is not necessary to
issue such guidelines at all, the reasons
for such determination shall be stated
in writing and submitted to the
ASD(MRA&L), or designee, for review
and approval. Once that determination
is approved, the DoD Component shall
make it available to the public upon
request.

(4) The heads of DoD Components, or
designees, shall be responsible for
keeping the supplementary guidelines
current and accurate. When a DoD
Component determines that a program
or activity should be added to or de-
leted from the guidelines, the DoD
Component shall notify the
ASD(MRA&L), or designee, in writing.

(b) Required assurances. (1) DoD Com-
ponents shall require all recipients to
file written assurances that their pro-
grams or activities will be conducted
in accordance with this part and sup-
plementary guidelines promulgated by
DoD Components. If a recipient fails to
provide an assurance that conforms to
the requirements of this section, the
DoD Component shall attempt to effect
compliance pursuant to paragraphs (f)
through (h) of this section, provided
that if assistance is due and payable to
the recipient based on an application
approved prior to the effective date of
this part the DoD Component shall
continue the assistance while any pro-
ceedings required by paragraphs (n)
through (v) of this section, are pending.

(2) DoD Components shall advise each
recipient of the required elements of
the assurance and, with respect to each
program or activity, of the extent to
which those receiving assistance from
recipients shall be required to execute
similar assurances.

(3) DoD Component shall ensure that
each assurance:

(i) Obligates the recipient to advise
the DoD Component of any complaints
received that allege discrimination
against handicapped persons.

(ii) Obligates the recipient to collect
and provide the items of information
that the DoD Component lists in its
supplementary guidelines pursuant to
paragraph (a)(2)(iii) of this section.

(iii) Is made applicable to any Fed-
eral financial assistance that might be
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disbursed by a DoD Component without
the submission of a new application.

(iv) Obligates the recipient, when the
financial assistance is in the form of
proprerty, for the period during which
the property is used under a financial
assistance agreement or is possessed by
the recipient.

(v) Includes a provision recognizing
that the U.S. Government has the right
to seek judicial enforcement of section
504 and this part.

(c) Self-evaluation and consultation
with interested persons and organizations.
(1) DoD Components shall require re-
cipients to conduct, within 6 months of
the effective date of this part or of first
receiving Federal financial assistance
disbursed by the Department of De-
fense, a self-evaluation with the assist-
ance of interested persons, including
handicapped persons or organizations
that represent them. When appro-
priate, DoD Components also shall re-
quire recipients to consult at least an-
nually with such persons. The “Depart-
ment of Health, Education, and Welfare
Section 504 Technical Assistance Re-
serve Directory,” April 1980, shall be
consulted to identify likely sources for
consultation. In conducting its self-
evaluation, each recipient shall:

(i) Evaluate the effects of its policies
and practices with respect to its com-
pliance with this part and the applica-
ble DoD Component’s supplementary
guidelines.

(ii) Modify any policies that do not
meet such requirements.

(iii) Take appropriate remedial steps
to eliminate the discriminatory effects
of any such policies or practices.

(2) For at least 3 years following the
completion of a self-evaluation re-
quired under paragraph (c)(1) of this
section, a recipient shall maintain on
file, make available for public inspec-
tion, and provide to the ASD(MRA&L),
or designee, upon request:

(i) A list of the interested persons
(last names, first names, and middle
initials) consulted.

(ii) A description of areas examined
and problems identified, if any, with
respect to those areas.

(iii) A description of any modifica-
tion made and remedial steps taken.

(d) Dissemination of information. (1)
Within 90 days of the effective date of
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this part or of first receiving assistance
from the Department of Defense and on
a continuing basis thereafter, each re-
cipient shall notify beneficiaries and
employees of their rights under this
part and shall take appropriate steps
to notify participants, beneficiaries,
applicants for employment and em-
ployees, including those with impaired
vision or hearing, and unions or profes-
sional organizations involved in collec-
tive bargaining or professional agree-
ments with the recipient that the re-
cipient does not discriminate on the
basis of handicap in violation of this
part. The notification shall state, when
appropriate, that the recipient does not
discriminate in admitting or providing
access to or treating or employing per-
sons in its programs and activities.
Such notification may be accomplished
by posting notices, publishing an-
nouncements in newspapers and maga-
zines, placing notices in its publica-
tions, or distributing memoranda or
other written communications.

(2) If a recipient publishes or uses and
makes available to participants, bene-
ficiaries, applicants for employment,
or employees recruitment materials or
publications containing general infor-
mation about the recipient’s programs
and activities, it shall include in those
materials or publications a statement
of the policy described in paragraph
(d)(1) of this section. This may be ac-
complished by including appropriate
inserts in existing materials and publi-
cations or by revising and reprinting
the materials and publications.

(3) Understandable materials devel-
oped in accordance with this section
shall be provided to ensure that all
beneficiaries and employees of the re-
cipient understand the information. In
addition, recipients shall disseminate
appropriate and comprehensive infor-
mation about formal and informal
complaint and appeal procedures, in-
cluding directions on how and where to
file complaints and to appeal DoD
Component decisions.

(e) Intimidation and interference. Re-
cipients and DoD Components shall
take reasonable steps to ensure that no
person intimidates, threatens, coerces,
or discriminates against any individual
for the purpose of retaliating against,
interfering with, or discouraging the
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filing of a complaint, furnishing of in-
formation, or assisting or participating
in an investigation, compliance review,
hearing, or other activity related to
the administration of this part.

(f) Staff responsibilities. All DoD Com-
ponent determinations of recipient
compliance with this part shall be sub-
ject to reviews by the ASD(MRA&L),
or designee. When responsibility for ap-
proving applications for Federal finan-
cial assistance disbursed by a DoD
Component is assigned to regional or
area offices of the DoD Component,
personnel in such offices shall be des-
ignated to perform the functions de-
scribed in paragraphs (h) and (o)
through (w) of this section.

(g) Access to records and facilities.
Each recipient shall permit access to
its premises by DoD officials during
normal business hours when such ac-
cess is necessary for conducting onsite
compliance reviews or complaint inves-
tigations, and shall allow such officials
to photograph facilities and to inspect
and copy any books, records, accounts,
and other material relevant to deter-
mining the recipient’s compliance with
this part. Information so obtained shall
be used only in connection with the ad-
ministration of this part. If the recipi-
ent does not have the information re-
quested, it shall submit to the DoD
Component a written report that con-
tains a certification that the informa-
tion is not available and describes the
good-faith efforts made to obtain the
information.

(h) Compliance review. DoD Compo-
nents shall determine the compliance
of each recipient with this part as fol-
lows: (1) General. Whenever possible,
DoD Components shall perform compli-
ance reviews in conjunction with their
review and audit efforts implementing
title VI of the Civil Rights Act of 1964.

(2) Desk audit application review. Be-
fore approving an application for Fed-
eral financial assistance, the DoD Com-
ponent concerned shall make a written
determination as to whether the recipi-
ent is in compliance with this part,
based on a review of the assurance of
compliance executed by a recipient
pursuant to paragraph (b) of this sec-
tion, and other data submitted by the
recipient. When a determination can-
not be made from the assurance and
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other data submitted by the recipient,
the DoD Component concerned shall re-
quire the recipient to submit addi-
tional information and shall take other
steps as necessary to determine the re-
cipient’s compliance with this part. If
this additional information dem-
onstrates that the recipient is in com-
pliance with this part, the DoD Compo-
nent shall notify the recipient prompt-
ly that it is in compliance.

(3) Preapproval onsite review. (i) When
a desk audit application review con-
ducted pursuant to paragraph (h)(2) of
this section indicates that the recipi-
ent might not be in compliance with
this part, the DoD Component con-
cerned may conduct a preapproval on-
site review at the recipient’s facilities
before approving the disbursement of
Federal financial assistance to the re-
cipient. The DoD Component shall con-
duct such a review:

(A) When appropriate, if a desk audit
application review reveals that the re-
cipient’s compliance posture is ques-
tionable because of a history of dis-
crimination complaints, current dis-
crimination complaints, a noncompli-
ance determination by another govern-
ment agency or DoD Component, or
other indications of possible non-
compliance; or

(B) If Federal financial assistance is
requested for construction, except
under extraordinary circumstances, to
determine whether the location and de-
sign of the project would provide serv-
ice on a nondiscriminatory basis, in
conformity with §56.8(c).

(ii) Preapproval onsite reviews shall
be conducted under DoD Component
supplementary guidelines and in ac-
cordance with the provisions of para-
graph (h)(4) of this section, concerning
postapproval reviews.

(4) Postapproval reviews. DoD Compo-
nents shall: (i) Establish and maintain
effective programs of postapproval re-
views.

(if) Conduct such reviews of each re-
cipient, the frequency and the nature
of which shall be prescribed in the DoD
Component supplemetary guidelines
implementing this part.

(iii) Require recipients periodically
to submit compliance reports to them.
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(iv) Record the results of the reviews,
including findings of fact and rec-
ommendations.

(5) A DoD Component shall complete
a review within 180 calendar days of
initiating it unless an extension of
time is granted by the ASD(MRA&L),
or designee, for good cause shown, and
shall either:

(i) Find the recipient to be in compli-
ance and notify the recipient of that
finding; or

(ii) Notify the recipient and the
ASD(MRA&L), or designee, of a finding
of probable noncompliance, pursuant to
paragraph (o) of this section.

(i) Filing of complaints against recipi-
ents. (1) DoD Components shall estab-
lish and publish in their supplementary
guidelines procedures for the prompt
processing and disposition of com-
plaints against recipients, consistent
with this section.

(2) A DoD Component shall consider
all complaints that: (i) Are filed with it
within 180 days of the alleged discrimi-
nation or within a longer period of
time if an extension is granted for good
cause by the DoD Component with the
approval of the ASD(MRA&L), or des-
ignee.

(ii) Include the name, address, and
telephone number, if any, of the com-
plainant; the name and address of the
recipient committing the alleged dis-
crimination; a description of the acts
or omissions considered to be discrimi-
natory; and other pertinent informa-
tion.

(iii) Are signed by the complainant or
the complainant’s authorized rep-
resentative (legal counsel or a person
with power of attorney granted by the
complainant).

(3) DoD Components shall transmit a
copy of each complaint filed with them
to the ASD(MRA&L), or designee,
within 10 calendar days after its re-
ceipt.

(4) If the information in a complaint
is incomplete, the DoD Component
shall request the complainant to pro-
vide the additional information re-
quired. If the DoD Component does not
receive this requested information
within 30 calendar days of the date of
the request, the case may be closed and
the complainant so notified in writing.
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(5) If a complaint concerning a pro-
gram or activity is filed with a DoD
Component that does not have jurisdic-
tion over it, the DoD Component shall
refer the complaint to the
ASD(MRA&L), or designee, and advise
the complainant in writing of such re-
ferral. The ASD(MRA&L), or designee,
then shall refer the complaint to the
appropriate DoD Component and so no-
tify the complainant in writing.

() Investigation by DoD components.
(1) DoD Components shall investigate
complaints that involve recipients and
that meet the standards described in
paragraph (i) of this section, unless
good cause for not investigating is
stated in a written notification of the
disposition of the complaint provided
to the complainant.

(2) If an investigation of a complaint
is conducted, the DoD Component con-
cerned shall maintain a case record
that contains:

(i) The name (last name, first, and
middle initial), address (street address,
city, State, and zip code), and tele-
phone number of each person inter-
viewed.

(ii) Copies, transcripts, or summaries
of pertinent documents.

(iii) A reference to at least one pro-
gram or activity conducted by the re-
cipient and receiving Federal financial
assistance disbursed by a DoD Compo-
nent, and a description of the amount
and nature of the assistance.

(iv) A narrative report of the results
of the investigation that contains ref-
erences to relevant exhibits and other
evidence that relates to the alleged
violations.

(k) Investigations by recipients. (1) A
DoD Component may require or permit
recipients to investigate complaints al-
leging violation of this part. In such
cases, the DoD Component shall:

(i) Ensure that the recipient inves-
tigates the complaints in accordance
with the standards, procedures, and re-
quirements prescribed in paragraph (j)
of this section.

(if) Require the recipient to submit a
written report of each complaint and
investigation to the DoD Component.

(iii) Retain a review responsibility
over the investigation and disposition
of each complaint.
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(iv) Ensure that each complaint in-
vestigation is completed within 180 cal-
endar days of the receipt of the com-
plaint by the proper DoD Component,
unless an extension of time is granted
for good cause by the ASD(MRA&L), or
designee.

(v) Require the recipient to maintain
a log of all complaints filed against it,
as described in §56.6(a)(1).

(2) DoD Components that require or
permit complaint investigations to be
conducted by recipients shall review
recipient complaint investigations pur-
suant to paragraphs (k) and (I) of this
section.

(I) Results of investigations. (1) Within
180 days of the receipt of a complaint,
the DoD Component, recipient, or the
ASD(MRA&L), or designee, shall give
written notification:

(i) Of the disposition of the com-
plaint to the complainant and, as the
case may be, to the recipient or DoD
Component.

(ii) To the complainant that within
30 calendar days of receipt of the writ-
ten notification, the complainant may
request that the ASD(MRA&L), or des-
ignee, review the findings in the notifi-
cation pursuant to paragraph (m) of
this section.

(2) If the complaint investigation re-
sults in a determination by the DoD
Component that a recipient is not com-
plying with this part the DoD Compo-
nent shall proceed as prescribed in
paragraph (n) through (v) of this sec-
tion. If the DoD Component determines
that the recipient is in compliance, the
DoD Component shall submit the com-
plete case file to the ASD(MRA&L), or
designee, within 15 calendar days after
the notification of the disposition of
the investigation to the complainant.

(m) Reviewing completed investigations.
(1) The ASD(MRA&L), or designee, may
review all completed investigations.

(2) The ASD(MRA&L), or designee,
shall review the results of any inves-
tigation of a complaint if the com-
plainant requests such a review pursu-
ant to paragraph (1)(1)(ii) of this sec-
tion.

(3) After reviewing the results of an
investigation, the ASD(MRA&L), or
designee, may:
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(i) Find that no further investigation
is necessary and approve the results of
the investigation;

(if) Request further investigation by
the DoD Component; or

(iii) Require the DoD Component to
take appropriate corrective action.

(n) Effecting compliance. (1) When a
compliance review or complaint inves-
tigation indicates that a recipient has
violated this part, the applicable DoD
Component’s supplementary guide-
lines, or the assurances executed pur-
suant to paragraph (b) of this section,
the responsible DoD Component or the
ASD(MRA&L), or designee, shall at-
tempt to effect compliance in accord-
ance with paragraphs (o) and (p) of this
section. The inability of a DoD Compo-
nent to comply with any time frame
prescribed by this part does not relieve
a recipient of the responsibility for
compliance with this part.

(2) The DoD Component may require,
when necessary to overcome the effects
of discrimination in violation of this
part, a recipient to take remedial ac-
tion:

(i) With respect to handicapped per-
sons who are no longer participants in
the recipient’s program or activity but
who were participants in the program
or activity when such discrimination
occurred.

(if) With respect to handicapped per-
sons who would have been participants
in the recipient’s program or activity
had the discrimination not occurred.

(iii) With respect to handicapped per-
sons presently in the recipient’s pro-
gram or activity, but not receiving full
benefits or equal and integrated treat-
ment within the program or activity.

(0) Written notice. After evaluating
the investigative report, the DoD Com-
ponent shall issue to the recipient and,
pursuant to paragraph (n)(2) of this
section to the ASD(MRA&L), or des-
ignee, a written notice that:

(1) Describes the apparent violation
and the corrective actions necessary to
achieve compliance.

(2) Extends an offer to meet infor-
mally with the recipient.

(3) Informs the recipient that failure
to respond to the notice within 15 cal-
endar days of its receipt shall result in
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the initiation of enforcement proce-
dures described in paragraphs (r)
through (v), of this section.

(p) Attempting to achieve voluntary
compliance by recipients. (1) If a DoD
Component issues a notice pursuant to
paragraph (o) of this section, the DoD
Component shall attempt to meet with
the recipient and shall attempt to per-
suade it to take the steps necessary to
achieve compliance with this part.

(2) If a recipient agrees to take reme-
dial steps to achieve compliance, the
DoD Component shall require that the
agreement be in writing and:

(i) Be signed by the head of the DoD
Component concerned, or designee, and
by the principal official of the recipi-
ent.

(ii) Specify the action necessary to
achieve compliance.

(iii) Be made available to the public
upon request.

(iv) Be subject to the approval of the
ASD(MRAA&L), or designee.

(3) If satisfactory adjustment or a
written agreement has not been
achieved within 60 calendar days of the
recipient’s receipt of the notice issued
pursuant to paragraph (o) of this sec-
tion, the DoD Component shall notify
the ASD(MRA&L), or designee, and
state the reasons therefor.

(4) The DoD Component shall initiate
the enforcement actions prescribed in
paragraphs (r) through (v) of this sec-
tion if:

(i) The recipient does not respond to
a notice pursuant to paragraph (o) of
this section, within 15 calendar days of
its receipt and satisfactory adjust-
ments are not made within 45 calendar
days of the date of the recipient’s re-
sponse; or

(ii) The DoD Component or the ASD
(MRA&L) determines at any time with-
in 90 days after the recipient receives a
notice pursuant to paragraph (o) of this
section, that, despite reasonable ef-
forts, it is not likely that the recipient
will comply promptly and voluntarily.

(5) If, pursuant to paragraph (p)(4) of
this section, the DoD Component initi-
ates enforcement action, it also shall
continue its attempts to persuade the
recipient to comply voluntarily.

(g) Imposing sanctions—(1) Sanctions
available. If a DoD Component has
taken action pursuant to paragraphs
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(o) and (p) of this section, the DoD
Component may, by order, subject to
paragraph (q)(2) and (q)(3) of this sec-
tion:

(i) Terminate, suspend, or refuse to
grant or continue assistance to such
recipient.

(ii) Refer the case to the Department
of Justice for the initation of enforce-
ment proceedings at a Federal, State,
or local level.

(iii) Pursue any remedies under State
or local law.

(iv) Impose other sanctions upon con-
sultation with the ASD (MRASL), or
designee.

(2) Terminating, suspending, or refusing
to grant or continue assistance. A DoD
Component may not terminate or
refuse to grant or continue Federal fi-
nancial assistance unless:

(i) Such action has been approved by
the Secretary of Defense.

(ii) The DoD Component has given
the recipient an opportunity for a hear-
ing pursuant to the procedures set out
in paragraph (r) of this section, and a
finding of noncompliance has resulted.

(iii) Thirty calendar days have
elapsed since the Secretary of Defense
has filed a written report describing
the violation and action to be taken
with the committees of the House of
Representatives and Senate that have
jurisdiction over the program or activ-
ity in which the violation of this part
exists.

(iv) Such action is limited to affect
only the particular activity or pro-
gram, or portion thereof, of the recipi-
ent where the violation exists.

(3) Other sanctions. A DoD Component
may not impose the sanctions set out
in paragraphs (q)(2) (iii) and (iv) of this
section, unless:

(i) The DoD Component has given the
recipient an opportunity for a hearing
pursuant to paragraph (r) of this sec-
tion, and a finding of noncompliance
has resulted.

(ii) The action has been approved by
the Secretary of Defense.

(iii) Ten calendar days have elapsed
since the mailing of a notice informing
the recipient of its continuing failure
to comply with this part the action
necessary to achieve compliance, and
the sanction to be imposed.
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(iv) During those 10 calendar days the
DoD Component has made additional
efforts to persuade the recipient to
comply.

(r) Hearings for recipients—(1) General.
When, pursuant to paragraph (q)(2)(ii)
of this section, an opportunity for a
hearing is given to a recipient, the DoD
Component involved shall follow the
procedures prescribed in paragraphs
(r)(2) through (r)(6) of this section.

(2) Notice. The DoD Component con-
cerned shall notify the recipient of the
opportunity for a hearing by registered
or certified mail, return receipt re-
quested, when the recipient denies a
tentative finding of noncompliance
with this part.

(i) The DoD Component shall ensure
that the notice:

(A) Describes the proposed sanctions
to be imposed.

(B) Cites the section of this part
under which the proposed action is to
be taken.

(C) States the name and office of the
DoD Component official who is respon-
sible for conducting the hearing (here-
after referred to as the ‘“‘responsible
DoD official”’).

(D) Outlines the issues to be decided
at the hearing.

(E) Advises the recipient either of a
date, not less than 20 calendar days
after the date that the notice is re-
ceived, by which the recipient may re-
quest that the matter be scheduled for
a hearing, or of a reasonable time and
place of a hearing that is subject to
change for good cause shown.

(ii) When a time and place for a hear-
ing are set, the DoD Component shall
give the recipient and the complainant,
if any, reasonable notice of such time
and place.

(3) Waiver of a hearing. A recipient
may waive a hearing and submit to the
responsible DoD official, in writing, in-
formation or arguments on or before
the date stated pursuant to paragraph
(N(2)(i1)(E) of this section.

(i) A recipient waives its right to a
hearing if it fails to request a hearing
on or before a date stated pursuant to
paragraph (r)(2)(i)(E) of this section, or
fails to appear at a hearing that has
been scheduled pursuant to that para-
graph.

32 CFR Ch. | (7-1-97 Edition)

(ii) If a recipient waives its right to a
hearing under this section, the respon-
sible DoD official shall decide the is-
sues and render a final decision that is
based on the information available and
that conforms to the requirements of
paragraph (s)(4) of this section.

(4) Hearing examiner. Hearings shall
be conducted by the responsible DoD
official or by a hearing examiner des-
ignated by the official, provided that
the hearing examiner shall be a field
grade officer or civilian employee
above the grade of GS-12 (or the equiv-
alent) who is admitted to practice law
before a Federal court or the highest
court of a State, territory, common-
wealth, or the District of Columbia.

(5) Right to counsel. In all proceedings
under this section, the recipient and
the DoD Component may be rep-
resented by counsel. The representa-
tion of the recipient will not be at U.S.
Government expense.

(6) Procedures. Hearings authorized
under this section shall be subject to
the following: (i) Hearings shall be
open to the public.

(if) Formal rules of evidence will not
apply. The DoD Component concerned
and the recipient shall be entitled to
introduce all relevant evidence on the
issues stated in the notice of hearing
issued pursuant to paragraph (r)(2) of
this section, and those designated by
the responsible DoD official or the
hearing examiner at the outset of or
during the hearing. The responsible
DoD official or hearing examiner, how-
ever, may exclude irrelevant, immate-
rial, or repetitious evidence.

(iii) All witnesses may be examined
or cross-examined, as the case may be,
by each party.

(iv) All parties shall have the oppor-
tunity to examine all evidence offered
or admitted for the record.

(v) A transcript of the proceedings
shall be maintained in either elec-
tronic or typewritten form and made
available to all parties.

(s) Decisions—(1) Initial or proposed de-
cisions by a hearing examiner. If a hear-
ing is conducted by a hearing examiner
who is designated by the responsible
DoD official pursuant to paragraph
(r)(4) of this section, the hearing exam-
iner shall either:
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(i) Make an initial decision, if so au-
thorized, that conforms to the require-
ments of paragraph (s)(4) of this sec-
tion; or

(ii) Certify the entire record and sub-
mit to the responsible DoD official rec-
ommended findings and a proposed de-
cision.

(2) Review of initial decisions. Initial
decisions made by a hearing examiner
pursuant to paragraph (s)(1)(i) of this
section, shall be reviewed as follows:

(i) A recipient may file exceptions to
an initial decision within 30 calendar
days of receiving notice of such initial
decision. Reasons shall be stated for
each exception.

(ii) If the recipient does not file ex-
ceptions pursuant to paragraph (s)(2)(i)
of this section, the responsible DoD of-
ficial may notify the recipient within
45 calendar days of the initial decision
that the responsible DoD official will
review the decisions.

(iii) If exceptions are filed pursuant
to paragraph (s)(2)(i) of this section, or
a notice of review is issued pursuant to
paragraph (s)(2)(ii) of this section, the
responsible DoD official shall review
the initial decision and, after giving
the recipient reasonable opportunity to
file a brief or other written statement
of its contentions, issue a final decision
that addresses each finding and conclu-
sion in the initial decision and each ex-
ception, if any.

(iv) If the exceptions described in
paragraph (s)(2)(i) of this section are
not filed and the responsible DoD offi-
cial does not issue the notice of review
described in paragraph (s)(2)(ii) of this
section, the initial decision of the
hearing examiner shall constitute the
final decision of the responsible DoD
official.

(3) Decisions by the responsible DoD of-
ficial who conducts a hearing or receives
a certified record. If a hearing examiner
who is designated by the responsible
DoD official certifies the entire record
and submits recommended findings and
a proposed decision to the responsible
DoD official pursuant to paragraph
(s)(1)(it) of this section, or if the re-
sponsible DoD official conducts the
hearing, after giving the recipient a
reasonable opportunity to file a brief
or other written statement of its con-
tentions, the responsible DoD official
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shall render a final decision that con-
forms to paragraph (s)(4) of this sec-
tion.

(4) Contents of decisions. Each decision
of a hearing examiner or responsible
DoD official shall state all findings and
conclusions and identify each violation
of this part. The final decision may
contain an order pursuant to paragraph
(q) of this section, providing for the
suspension or termination of or refusal
to grant or continue all or some of the
Federal financial assistance under the
program or activity involved and con-
tain terms, conditions, and other provi-
sions that are consistent with and in-
tended to achieve compliance with this
Directive.

(5) Notice of decisions and certifi-
cations. The responsible DoD official
shall provide a copy of any certified
record of a hearing and any initial or
final decision to the recipient and the
complainant, if any.

(6) Review by the Secretary of Defense.
The responsible DoD official shall
transmit promptly any final decision
that orders a suspension, termination,
or denial of Federal financial assist-
ance through the ASD(MRA&L) to the
Secretary of Defense. The Secretary
may;

(i) Approve the decision;

(ii) Vacate the decision; or

(iii) Remit or mitigate any sanction
imposed.

(t) Restoring eligibility for financial as-
sistance. (1) A recipient that is affected
adversely by a final decision issued
under paragraph (s) of this section,
may at any time request the respon-
sible DoD official to restore fully its
eligibility to receive Federal financial
assistance.

(2) If the responsible DoD official de-
termines that the information supplied
by the recipient demonstrates that it
has satisfied the terms and conditions
of the order entered pursuant to para-
graph (s) of this section, and that is
complying with and has provided rea-
sonable assurance that it will continue
to comply with this part the respon-
sible DoD official shall restore such eli-
gibility immediately.

(3) If the responsible DoD official de-
nies a request for restoration of eligi-
bility, the recipient may submit a writ-
ten request for a hearing that states

187



§56.9

why it believes the responsible DoD of-
ficial erred in denying the request. Fol-
lowing such a written request, the re-
cipient shall be given an expeditious
hearing under rules of procedure issued
by the responsible DoD official to de-
termine whether the requirements de-
scribed in paragraph (t)(2) of this sec-
tion, have been met. While any such
proceedings are pending, the sanctions
imposed by the order issued under
paragraph (s) of this section, shall re-
main in effect.

(u) Interagency cooperation and delega-
tion. (1) When several recipients are re-
ceiving assistance for the same or simi-
lar purposes from a DoD Component
and another Federal agency, the DoD
Component shall notify the ASD
(MRA&L), or designee. Such notifica-
tion shall be in writing and shall con-
tain:

(i) A description of the programs and
activities involved.

(ii) A statement of the amount of
money expended on the programs and
activities in the previous and current
fiscal year by the DoD Component and

the agency.
(iii) A list of the known primary re-
cipients.

(2) The ASD(MRA&L), or designee,
shall attempt to negotiate with the
Federal agency a written delegation
agreement that designates the agency
or the DoD Component as the primary
agency for purposes of ensuring compli-
ance with section 504 of Public Law 93-
112, as amended, and this part depend-
ing upon which of them administers a
larger financial assistance program
with the common recipients and other
relevant factors. If necessary, the
agreement shall establish procedures
to ensure the enforcement of section
504 of Public Law 93-112, as amended,
and this part. The ASD(MRA&L), or
designee, shall provide written notifi-
cation to recipients of an agreement
reached under this subsection.

(3) When several recipients are re-
ceiving assistance for the same or simi-
lar purposes from two or more DoD
Components, the DoD Components may
negotiate a proposed written delega-
tion agreement that:

(i) Assigns responsibility for ensuring
that the recipient complies with this
part to one of the DoD Components.
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(ii) Provides for the notification to
recipients and the responsible program
officials of the DoD Components in-
volved of the assignment of enforce-
ment responsibility.

(4) No delegation agreement reached
in accordance with paragraph (u)(3) to
this section shall be effective until it is
approved by the ASD(MRA&L), or des-
ignee.

(5) When possible, existing delegation
agreements relating to title VI of the
Civil Rights Act of 1964 shall be amend-
ed to provide for the enforcement of
this part.

(6) Any DoD Component conducting a
compliance review or investigating a
complaint of an alleged violation by a
recipient shall notify any other af-
fected agency or DoD Component
through the ASD(MRA&L), or des-
ignee, upon discovery that the agency
or DoD Component has jurisdiction
over the program or activity in ques-
tion and shall subsequently inform it
of the finding made. Such reviews or
investigations may be conducted on a
joint basis.

(7) When a compliance review or com-
plaint investigation under this part re-
veals a possible violation of Executive
Order 11246, titles VI or VII of the Civil
Rights Act of 1964, or any other Federal
law, the DoD Component shall notify
the appropriate agency, through the
ASD(MRA&L), or designee.

(v) Coordination with sections 502 and
503. (1) DoD Components shall use DoD
4270.1-M and Department of the Army,
Office of the Chief of Engineers, Man-
ual EM 1110-1-103, in developing re-
quirements for the accessibility of fa-
cilities. If DoD Components encounter
issues with respect to section 502 of the
Rehabilitation Act of 1973, as amended,
that are not covered by these publica-
tions, the ASD(MRA&L), or designee,
may be consulted. If necessary, the
ASD(MRAZ&L), or designee, shall con-
sult with the Architectural and Trans-
portation Barriers Compliance Board
in resolving such problems.

(2) DoD Components may advise re-
cipients to consult directly with the
Architectural and Transportation Bar-
riers Compliance Board in developing
accessibility criteria.
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(3) DoD Components shall coordinate
enforcement actions relating to the ac-
cessibility of facilities with the Archi-
tectural and Transportation Barriers
Compliance Board and shall notify the
ASD(MRA&L), or designee, of such co-
ordination.

(4) If a recipient is also a Federal
contractor subject to section 503 of the
Rehabilitation Act of 1973, as amended,
and the regulations thereunder (41 CFR
part 60-741) and if a DoD Component
has reason to believe that the recipient
is in violation thereof, the DoD Compo-
nent shall coordinate enforcement ac-
tions with the Department of Labor,
Office of Federal Contract Compliance
Programs. The DoD Component shall
notify the ASD(MRA&L), or designee,
of such coordination.

§56.10 Ensuring compliance with this
part in programs and activities con-
ducted by the Department of De-

fense.
(@) Supplementary guidelines. (1)
Whenever necessary, the

ASD(MRAZ&L), or designee, shall pub-
lish supplementary guidelines for pro-
grams and activities that are con-
ducted by DoD Components and that
are subject to this Directive. Prior to
their issuance, the ASD(MRA&L), or
designee, shall submit supplementary
guidelines prepared pursuant to this
subsection to the Coordination and Re-
view Section, Civil Rights Division, De-
partment of Justice, for review.

(2) The heads of DoD Components, or
designees, shall be responsible for
keeping the supplementary guidelines
described in this section current and
accurate. When a DoD Component head
determines that a program or activity
should be added to or deleted from the
guidelines, that official shall notify the
ASD(MRA&L), or designee, in writing.

(b) Staff responsibilities. The
ASD(MRA&L), or designee, shall deter-
mine DoD Component compliance with
this part as it pertains to programs and
activities that are conducted by DoD
Components and are subject to this
part.

(c) Filing of complaints. (1) Complaints
of discrimination in a program or ac-
tivity conducted by a DoD Component
may be filed directly with the
ASD(MRAA&L), or designee.
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(2) DoD Components shall develop
procedures, such as posters or other de-
vices, to notify participants in the pro-
grams and activities listed in §56.7(c) of
their right to be free of discrimination
because of handicap in those programs
and activities and of their right to file
complaints of discrimination with the
ASD(MRAA&L), or designee.

(d) Investigations of complaints. (1) The
ASD(MRAA&L), or designee, shall inves-
tigate complaints of discrimination in
programs and activities that are con-
ducted by DoD Components and are
subject to this part.

(2) A case record of each investiga-
tion shall be compiled in accordance
with §56.9(J)(2).

(e) Results of investigations. If the
complaint investigation results in a de-
termination by the ASD(MRAG&L), or
designee, that a DoD Component’s pro-
gram or activity is not complying with
§56.9, the ASD(MRA&L), or designee,
shall proceed as prescribed in §56.9 (n)
through (v). Hearings prescribed under
§56.9(r) however, need not be con-
ducted. If the ASD(MRA&L), or des-
ignee, determines that the DoD Compo-
nent is in compliance, the
ASD(MRAA&L), or designee, shall notify
the complainant within 15 calendar
days of such determination.

(f) Written notice. If an investigative
report concludes that there has been a
violation of this part in a program or
activity conducted by a DoD Compo-
nent and the ASD(MRA&L), or des-
ignee, accepts that conclusion, that of-
ficial shall issue to the head of the DoD
Component a written notice describing
the apparent violation, the corrective
actions necessary to achieve compli-
ance, and a suspense date for comple-
tion of the corrective actions.

(g) Effecting compliance. When nec-
essary to overcome the effects of dis-
crimination in violation of this part
the ASD(MRA&L), or designee, may re-
quire a DoD Component to take reme-
dial action similar to that in
§56.9(n)(2).

(h) Employment. DoD Components
that conduct Federal programs or ac-
tivities covered by this part that in-
volve employment of civilian persons
to conduct such a program or activity
must comply with section 501 of the
Rehabilitation Act of 1973, as amended,
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and the implementing rules and regula-
tions of the EEOC.

PART 57—PROVISION OF EARLY
INTERVENTION  AND  SPECIAL
EDUCATION SERVICES TO ELIGI-
BLE DOD DEPENDENTS IN OVER-
SEAS AREAS

Sec.

57.1 Purpose.

57.2 Applicability and scope.

57.3 Definitions.

57.4 Policy.

57.5 Responsibilities.

57.6 Procedures.

Appendix A to part 57—Procedures for the
Provision of Early Intervention Services
for Infants and Toddlers with Disabilities
and their Families

Appendix B to part 57—Procedures for Edu-
cation Programs and Services for Chil-
dren with Disabilities, Aged 3 to 21, In-
clusive

Appendix C to part 57—The National Advi-
sory Panel (NAP) on the Education of
Dependents with Disabilities

Appendix D to part 57—DoD Coordinating
Committee on Early Intervention, Spe-
cial Education, and Medically Related
Services

Appendix E to part 57—DoD Inter-Compo-
nent Coordinating Council (ICC) on Early
Intervention

Appendix F to part 57—Mediation and Hear-
ing Procedures

AUTHORITY: 20 U.S.C. 921 and 1400.

SOURCE: 62 FR 2566, Jan. 17, 1997, unless
otherwise noted.

§57.1 Purpose.

This part:

(a) Implement policy and update re-
sponsibilities and procedures under 20
U.S.C. 921-932, 20 U.S.C. 1400 et seq.,
DoD Directive 1342.61, and DoD Direc-
tive 1342.132 for providing the follow-
ing:

(1) A free appropriate public edu-
cation (FAPE) for children with dis-
abilities who are eligible to enroll in
the Department of Defense Dependent
Schools (DoDDS).

(2) Early intervention services for in-
fants and toddlers birth through age 2
years who, but for their age, would be

1Copies may be obtained, at cost, from the
National Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.

2See footnote 1 to §57.1(a).
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eligible to enroll in the DoDDS under
DoD Directive 1342.13.

(3) A comprehensive and multidisci-
plinary program for early intervention
services for infants and toddlers with
disabilities and their families.

(b) Establishes a National Advisory
Panel (NAP) on Education for Children
with Disabilities, ages 3 to 21, inclu-
sive, and a DoD Inter-Component Coun-
cil (ICC) on Early Intervention, in ac-
cordance with DoD Directive 5105.43.

(c) Establishes a DoD Coordinating
Committee (DoD-CC) on Early Inter-
vention, Special Education, and Medi-
cally Related Services (MRS).

(d) Authorizes implementing instruc-
tions consistent with DoD 5025.1-M+4,
and DoD forms consistent with DoD
83201-M5, DoD 8910.1-M¢6, and DoD In-
struction 7750.77.

§57.2 Applicability and scope.

This part:

(a) Applies to the Office of the Sec-
retary of Defense, the Military Depart-
ments, the Chairman of the Joint
Chiefs of Staff, the Unified Combatant
Commands, the Inspector General of
the Department of Defense, the Defense
Agencies, and the DoD Field Activities
(hereafter referred to collectively as
““the DoD Components’).

(b) Does not apply to schools oper-
ated by the Department of defense in
the United States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico, the Commonwealth of the North-
ern Marianna Islands, and the posses-
sions of the United States (excluding
the Trust Territory of the Pacific Is-
lands and Midway Islands).

(c) Applies to infants, toddlers, and
children receiving or entitled to re-
ceive early intervention services or
special educational instruction and re-
lated services from the Department of
Defense, and their parents.

§57.3 Definitions.

Area superintendent. The Superintend-
ent of a DoDDS area, or designee.

3See footnote 1 to §57.1(a).
4See footnote 1 to §57.1(a).
5See footnote 1 to §57.1(a).
6See footnote 1 to §57.1(a).
7See footnote 1 to §57.1(a).
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Assessment. Techniques, procedures,
and/or instruments used to measure
the individual components of an eval-
uation.

Assistive technology device. Any item,
piece of equipment, or product system
that is used to increase, maintain, or
improve functional capabilities of chil-
dren with disabilities.

Assistive technology service. Any serv-
ice that directly assists an individual
with a disability in the selection, ac-
quisition, or use of an assistive tech-
nology device. That term includes the
following:

(1) The evaluation of the needs of an
individual with a disability, including
a functional evaluation in the individ-
ual’s customary environment.

(2) Purchasing, leasing, or otherwise
providing for the acquisition of
assistive technology devices by individ-
uals with disabilities.

(3) Selecting, designing, fitting, cus-
tomizing, adapting, applying, main-
taining, repairing, or replacing
assistive technology devices.

(4) Coordinating and using other
therapies, interventions, or services
with assistive technology devices, such
as those associated with existing edu-
cational and rehabilitative plans and
programs.

(5) Training or technical assistance
for an individual with disabilities, or,
the family of an individual with dis-
abilities.

(6) Training or technical assistance
for professionals (including individuals
providing educational rehabilitative
services), employers, or other individ-
uals who provide services to employ, or
are otherwise substantially involved in
the major life functions of an individ-
ual with a disability.

Audiology. A service that includes the
following:

(1) Identification of children with au-
ditory impairments.

(2) Determination of the range, na-
ture, and degree of hearing loss, and
communication functions including re-
ferral for medical or other professional
attention for the habilitation of hear-
ing.

(3) Provision of habilitative activi-
ties, such as language habilitation, au-
ditory training, speech-reading (lip-
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reading), hearing evaluation, and
speech conservation.

(4) Creation and administration of
programs for the prevention of hearing
loss.

(5) Counseling and guidance of pupils
for the prevention of hearing loss.

(6) Determination of the child’s need
for group and individual amplification,
selecting and fitting an aid, and evalu-
ating the effectiveness of amplifi-
cation.

Autism. A development disability sig-
nificantly affecting verbal and non-
verbal communication and social inter-
action generally evident before age 3
that adversely affects educational per-
formance. That term does not include a
child with characteristics of the dis-
ability termed ‘‘serious emotional dis-
turbance.”

Case study committee (CSC). (1) A
school-level team comprised of, among
others, the principal, other educators,
parents, and MRS providers who do the
following:

(i) Oversee screening and referral of
children who may require special edu-
cation.

(if) Oversee the multidisciplinary
evaluation of such children.

(iii) Determine the eligibility of the
student for special education and relat-
ed services.

(iv) Formulate an individualized edu-
cation curriculum reflected in an Indi-
vidualized Education Program (IEP), in
accordance with this part.

(v) Monitor the development, review,
and revision of IEPs.

(2) In addition to the required mem-
bers of the CSC, other membership will
vary depending on the purpose of the
meeting. An area CSC, appointed by
the DoDDS Area Superintendent, acts
in the absence of a school CSC. Mem-
bers of an area CSC may be assigned to
augment a school CSC. The area CSC
must have at least two members be-
sides the parent. One of the DoDDS
members must have the authority to
commit DoDDS resources; one shall be
qualified to provide, or supervise the
provision of special education. Other
members may be selected from the fol-
lowing groups:

(i) DoDDS regular education person-
nel.
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(ii) DoDDS special education person-
nel.

(iii) MRS personnel.

Child-find. The ongoing process used
by the DoDDS, the Military Depart-
ments, and the other DoD Components
to seek and identify children from
birth to age 21, inclusive, who may re-
quire early intervention services or
special education and related services.
Child-find activities include the dis-
semination of information to the pub-
lic, the identification and screening of
children, and the use of referral proce-
dures.

Children with disabilities (ages 3 To 21,
inclusive). Children, before graduation
from high school or completion of the
General Education Degree, who have
one or more impairments, as deter-
mined by a CSC and who need special
education and related services.

Consent. That term means the follow-
ing:

(1) The parent is fully informed of all
information about the activity for
which consent is sought in the native
language or in another mode of com-
munication, if necessary.

(2) The parent understands and
agrees in writing to the implementa-
tion of the activity for which permis-
sion is sought. That consent describes
the activity, lists the child’s records (if
any) to be released outside the Depart-
ment of Defense, and specifies to whom
the records shall be sent. The signed
consent acknowledges the parent’s un-
derstanding that the parental consent
is voluntary and may be revoked at
any time.

Counseling service. A service provided
by a qualified social worker, psycholo-
gist, guidance counselor, or other
qualified personnel.

Deaf-blindness. Concomitant hearing
and visual impairments. That disabil-
ity causes such severe communication,
developmental, and educational prob-
lems that it cannot be accommodated
in special education programs solely
for children with deafness or blindness.

Deafness. A severe hearing loss or def-
icit that impairs a child’s ability to
process linguistic information through
hearing, with or without amplification,
and affects the educational perform-
ance adversely.
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Developmental delay. That term
means the following:

(1) A significant discrepancy in the
actual functioning of an infant, tod-
dler, or child, birth through age 5,
when compared with the functioning of
a nondisabled infant, toddler, or child
of the same chronological age in any of
the following areas: physical, cog-
nitive, communication, social or emo-
tional, and adaptive developmental as
measured using standardized evalua-
tion instruments and confirmed by
clinical observation and judgment.

(2) High probability for developmental
delay. An infant or toddler, birth
through age 2, with a diagnosed phys-
ical or mental condition, such as chro-
mosomal disorders and genetic syn-
dromes, that places the infant or tod-
dler at substantial risk of evidencing a
developmental delay without the bene-
fit of early intervention services.

Early identification. The implementa-
tion of a formal plan for identifying a
disability as early as possible in a
child’s life.

Early intervention services. (1) Devel-
opmental services that meet the fol-
lowing criteria:

(i) Are provided under the super-
vision of a Military medical Depart-
ment.

(ii) Are provided using Military
Health Services System resources at no
cost to the parents. Parents may be
charged in those instances where Fed-
eral law provides for a system of pay-
ments by families including a schedule
of sliding fees, if any, (and incidental
fees identified in Service guidance)
that are normally charged to infants,
toddlers, and children without disabil-
ities or to their parents.

(iii) Are designed to meet the devel-
opmental needs of an infant or toddler
with a disability in any one or more of
the following areas:

(A) Physical.

(B) Cognitive.

(C) Communication.

(D) Social or emotional.

(E) Adaptive development.

(iv) Meet the standards developed or
adopted by the Department of Defense.

(v) Are provided by qualified person-
nel including early childhood special
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educators, speech and language pa-
thologists and audiologists, occupa-
tional therapists, physical therapists,
psychologists, social workers, nurses,
nutritionists, family therapists, ori-
entation and mobility specialists, and
pediatricians and other physicians.

(vi) Maximally, are provided in natu-
ral environments including the home
and community settings where infants
and toddlers without disabilities par-
ticipate.

(vii) Are provided in conformity with
an Individualized Family Service Plan
(IFSP).

(2) Developmental services include,
but are not limited to, the following
services: family training, counseling,
and home visits; special instruction;
speech pathology and audiology; occu-
pational therapy; physical therapy;
psychological services; service coordi-
nation services; medical services only
for diagnostic or evaluation purposes;
early identification, screening and as-
sessment services; vision services; and
social work services. Also included are
assistive technology devices and
assistive technology services; health
services necessary to enable the infant
or toddler to benefit from the above
early intervention services; and trans-
portation and related costs necessary
to enable an infant or toddler and the
family to receive early intervention
services.

Eligible. The term refers to children
who meet the age, command sponsor-
ship, and dependency requirements es-
tablished by the DDEA, as amended, 20
U.S.C. 921 et seq. and DoD Directive
1342.13. When those conditions are met,
children without disabilities, ages 5 to
21, and children with disabilities, ages 3
to 21, inclusive, are authorized to re-
ceive educational instruction from the
DoDDS. Additionally, an eligible infant
or toddler with disabilities is a child
from birth through age 2 years who
meets all of the DoDDS eligibility re-
quirements except for the age require-
ment. In school year 1994 through 1995,
multidisciplinary assessments, IFSPs,
and case management services shall be
required and beginning in school year
1995 through 1996, an eligible infant or
toddler is entitled to receive early
intervention services, in accordance
with 20 U.S.C. 1400 et seq.
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Evaluation. The synthesis of assess-
ment information by a multidisci-
plinary team used to determine wheth-
er a particular child has a disability,
the type and extent of the disability,
and the child’s eligibility to receive
early intervention or special education
and/or related services.

Family training, counseling, and home
visits. Services provided by social work-
ers, psychologists, and other qualified
personnel to assist the family of an in-
fant or toddler eligible for early inter-
vention services. Those services assist
a family in understanding the special
needs of the child and enhancing the
child’s development.

Free appropriate public education
(FAPE). Special education and related
services that do the following:

(1) Are provided at no cost to parents
of a child with a disability, and are
under the general supervision and di-
rection of the DoDDS.

(2) Are provided in the least restric-
tive environment at a preschool, ele-
mentary, or secondary school.

(3) Are provided in conformity with
an IEP.

(4) Meet the requirements of this
part.

Functional vocational evaluation. A
student-centered appraisal process for
vocational development and career de-
cision making. It allows students, edu-
cators, and others to gather informa-
tion about such development and deci-
sion making. Functional vocational
evaluation activities for transitional,
vocational, and career planning; in-
structional goals; objectives; and im-
plementation.

Health services. Services necessary to
enable an infant or toddler to benefit
from the other early intervention serv-
ices being received under this part.
That term includes the following:

(1) Services such as clean intermit-
tent catheterization, tracheotomy
care, tube feeding, changing of
dressings or colostomy collection bags,
and other health services.

(2) Consultation by physicians with
other service providers about the spe-
cial healthcare needs of infants and
toddlers with disabilities that shall
need to be addressed in the course of
providing other early intervention
services.
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(3) That term does not include the
following:

(i) Services that are surgical or sole-
ly medical.

(ii) Devices necessary to control or
treat a medical condition.

(iii) Medical or health services rou-
tinely recommended for all infants or
toddlers.

Hearing impairment. An impairment
in hearing, whether permanent or fluc-
tuating, which adversely affects a
child’s educational performance, but is
not included under deafness.

Independent evaluation. An evaluation
conducted by a qualified examiner who
is not employed by the DoDDS.

Individualized education program
(IEP). A written document defining
specially designed instruction for a
student with a disability, ages 3 to 21,
inclusive. That document is developed
and implemented, in accordance with
this part.

Individualized family service plan
(IFSP). A written document for an in-
fant or toddler, age birth through 2,
with a disability and the family of such
infant or toddler that is based on a
multidisciplinary assessment of the
unique needs of the child and concerns
and priorities of the family, and identi-
fies the early intervention and other
services appropriate to meet such
needs, concerns, and priorities.

Infants and toddlers with disabilities.
Children, ages birth through 2, who
need early intervention services be-
cause they:

(1) Are experiencing a developmental
delay; or,

(2) Have a diagnosed physical or men-
tal condition that has high probability
of resulting in a developmental delay.

Inter-component. Cooperation among
DoD organizations and programs, en-
suring coordination and integration of
services to infants, toddlers, children
with disabilities and to their families.

Medical services. Those evaluative, di-
agnostic, therapeutic, and supervisory
services provided by a licensed and /or
credentialed physician to assist CSCs
and to implement IEPs. Medical serv-
ices include diagnosis, evaluation, and
medical supervision of related services
that, by statute, regulation, or profes-
sional tradition, are the responsibility
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of a licensed and credentialed physi-
cian.

Medically related services. (1) Medical
services (as defined in definition ‘“Med-
ical services’) are those services pro-
vided under professional medical super-
vision, which are required by a CSC to
determine a student’s eligibility for
special education and, if the student is
eligible, the special education and re-
lated services required by the student
under this part.

(2) Direct or indirect services under
the development or implementation of
an IEP necessary for the student to
benefit from the educational curricu-
lum. Those services may include medi-
cal services for diagnostic or evalua-
tive purpose, social work, community
health nursing, dietary, occupational
therapy, physical therapy, audiology,
ophthalmology, and psychological test-
ing and therapy.

Meetings. All parties attending a
meeting to determine eligibility or
placement of a child shall appear per-
sonally at the meeting site on issuance
of written notice and establishment of
a date convenient to the concerned par-
ties. When a necessary participant is
unable to attend, electronic commu-
nication suitable to the occasion may
be used to involve the unavailable
party. Parents generally shall be re-
sponsible for the cost of travel to per-
sonally attend meetings about the eli-
gibility or placement of their child.

Mental retardation. Significantly sub-
average general intellectual function-
ing, existing concurrently with deficits
in adaptive behavior. That disability is
manifested during the developmental
period and adversely affects a child’s
educational performance.

Multidisciplinary. The involvement of
two or more disciplines or professions
in the integration and coordination of
services, including evaluation and as-
sessment activities, and development
of an IFSP or an IEP.

Native language. When used with ref-
erence to an individual of limited Eng-
lish proficiency, the home language
normally used by such individuals, or
in the case of a child, the language nor-
mally used by the parent of the child.

Natural environments. Settings that
are natural or normal (e.g., home or
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day care setting) for the infant, tod-
dler, or child’s same-age peers who
have no disability.

Non-DoDDS placement. An assignment
by the DoDDS of a child with a disabil-
ity to a non-DoDDS school or facility.

Non-DoDDS school or facility. A public
or private school or other institution
not operated by the DoDDS.

Nutrition services. Those services to
infants and toddlers include the follow-
ing:

(1) Conducting individual assess-
ments in nutritional history and die-
tary intake; anthropometric, bio-
chemical, and clinical variables; feed-
ing skills and feeding problems; and
food habits and food preferences.

(2) Developing and monitoring plans
to address the nutritional needs of in-
fants and toddlers eligible for early
intervention services.

(3) Making referrals to community
resources to carry out nutrition goals.

Occupational therapy. That term in-
cludes services to address the func-
tional needs of children (birth to age
21, inclusive) related to adaptive devel-
opment; adaptive behavior and play;
and sensory, motor, and postural devel-
opment. Those services are designed to
improve the child’s functional ability
to perform tasks in home, school, and
community settings, and include the
following:

(1) Identification,
intervention.

(2) Adaption of the environment and
selection, design, and fabrication of
assistive and orthotic devices to help
development and promote the acquisi-
tion of functional skills.

(3) Prevention or minimization of the
impact of initial or future impairment,
delay in development, or loss of func-
tional ability.

Orthopedic impairment. A severe phys-
ical impairment that adversely affects
a child’s educational performance.
That term includes congenital impair-
ments such as club foot or absence of
some member; impairments caused by
disease, such as poliomyelitis and bone
tuberculosis, and impairments from
other causes such as cerebra palsy, am-
putations, and fractures or burns caus-
ing contractures.

Other health impairment. Limited
strength, vitality, or alterness due to
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chronic or acute health problems that
adversely affect a child’s educational
performance. Such impairments in-
clude heart condition, tuberculosis,
rheumatic fever, nephritis, asthma,
sickle cell anemia, hemophilia, seizure
disorder, lead poisoning, leukemia, dia-
betes, or attention deficit disorder.

Parent. The biological father or
mother of a child; a person who, by
order of a court of competent jurisdic-
tion, has been declared the father or
mother of a child by adoption; the legal
guardian of a child; or a person in
whose household a child resides, if such
person stands in loco parentis to that
child and contributes at least one-half
of the child’s support.

Parent counseling and training. A serv-
ice to assist parents in understanding
the special needs of their child’s devel-
opment and by providing them with in-
formation on child development and
special education.

Personally identifiable information. In-
formation that would make it possible
to identify the infant, toddler, or child
with reasonable certainty. Examples
include name, parent’s name, address,
social security number, or a list of per-
sonal characteristics.

Physical therapy. That term includes
services to children (birth to age 21, in-
clusive) to address the promotion of
sensorimotor function through en-
hancement of musculoskeletal status,
neurobehavioral organization, percep-
tual and motor development,
cardiopulmonary status, and effective
environmental adaption. Those serv-
ices include the following:

(1) Screening, evaluation, and assess-
ment to identify movement dysfunc-
tion.

(2) Obtaining, interpreting, and inte-
grating information to appropriate pro-
gram planning to prevent, alleviate, or
compensate for movement dysfunction
and related functional problems.

(3) Providing individual and group
services or treatment to prevent, alle-

viate, or compensate for movement
dysfunction and related functional
problems.

Primary referral source. Parents and
the DoD Components, including child
development centers, pediatric clinics,
and newborn nurseries, that suspect an
infant or toddler has a disability and
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brings the child to the attention of the
EIP.

Psychological services. A service that
includes the following:

(1) Administering psychological and
educational tests and other assessment
procedures.

(2) Interpreting test and assessment
results.

(3) Obtaining, integrating, and inter-
preting information about a child’s be-
havior and conditions to learning.

(4) Consulting with other staff mem-
bers, including service providers, to
plan programs to meet the special
needs of children, as indicated by psy-
chological tests, interviews, and behav-
ioral evaluations.

(5) Planning and managing a program
of psychological services, including
psychological counseling for children
and parents, family counseling, con-
sultation on child development, parent
training, and education programs.

Public awareness program. Activities
or print materials focusing on early
identification of infants and toddlers
with disabilities. Materials may in-
clude information prepared and dis-
seminated by a military medical de-
partment to all primary referral
sources and information for parents on
the availability of early intervention
services. Procedures to determine the
availability of information on early
intervention services to parents are
also included in that program.

Qualified. A person who meets the
DoD-approved or recognized certifi-
cation, licensing, or registration re-
quirements or other comparable re-
quirements in the area in which the
person provides special education or re-
lated services or early intervention
services to an infant, toddler, or child
with a disability.

Recreation. A related service that in-
cludes the following.

(1) Assessment of leisure activities.

(2) Therapeutic recreational activi-
ties.

(3) Recreational programs in schools
and community agencies.

(4) Leisure education.

Rehabilitation counseling. Services
provided by a rehabilitation counselor
or other qualified personnel in individ-
ual or group sessions that focus specifi-
cally on career development, employ-

32 CFR Ch. | (7-1-97 Edition)

ment preparation, achieving independ-
ence, and integration in the workplace
and community of the student with a
disability.

Related services. Transportation and
such developmental, corrective, and
other supportive services as required to
assist a child, age 3 to 21, inclusive,
with a disability to benefit from spe-
cial education under the child’s IEP.
The term includes speech therapy and
audiology, psychological services,
physical and occupational therapy,
recreation, early identification and as-
sessment of disabilities in children,
counseling services, and medical serv-
ices for diagnostic or evaluative pur-
poses. That term also includes rehabili-
tation counseling services, school
health services, social work services in
schools, and parent counseling. The
sources for those services are school,
community, and medical treatment fa-
cilities (MTFs).

School health services. Services pro-
vided by a qualified school nurse or
other qualified person.

Separate facility. A school or a portion
of a school, regardless of whether it is
operated by the DoDDS, attended ex-
clusively by children with disabilities.

Serious emotional disturbance. A condi-
tion confirmed by clinical evaluation
and diagnosis and that, over a long pe-
riod of time and to a marked degree,
adversely affect educational perform-
ance, and exhibits one or more of the
following characteristics:

(1) Inability to learn that cannot be
explained by intellectual, sensory, or
health factors.

(2) Inability to build or maintain sat-
isfactory interpersonal relationships
with peers and teachers.

(3) Inappropriate types of behavior
under normal circumstances.

(4) A tendency to develop physical
symptoms or fears associated with per-
sonal or school problems.

(5) A general pervasive mood of un-
happiness or depression. Includes chil-
dren who are schizophrenic, but does
not include children who are socially
maladjusted unless it is determined
they are seriously emotionally dis-
turbed.

Service coordination. Activities of a
service coordinator to assist and enable
an infant or toddler and the family to
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receive the rights, procedural safe-
guards, and services that are author-
ized to be provided under the DoD EIP.
Those activities include the following:

(1) Coordinating the performance of
evaluation and assessments.

(2) Assisting families to identify
their resources, concerns, and prior-
ities.

(3) Facilitating and participating in
the development, review, and evalua-
tion of IFSPs.

(4) Assisting in identifying available
service providers.

(5) Coordinating and monitoring the
delivery of available services.

(6) Informing the family of support or
advocacy services.

(7) Coordinating with medical
health providers.

(8) Facilitating the development of a
transition plan to preschool services.

Service provider. Any individual who
provides services listed in an IEP or an
IFSP.

Social work services in schools. A serv-
ice that includes the following:

(1) Preparing a social or developmen-
tal history on a child with a disability.

(2) Counseling a child and the family
on a group or individual basis.

(3) Working with those problems in a
child’s home, school, or community
that adversely affect adjustment in
school.

(4) Using school and community re-
sources to enable a child to receive
maximum benefit from the educational
program.

Special education. Instruction and re-
lated services for which a child, age 3
to 21, inclusive, becomes entitled when
a CSC determines a child’s educational
performance is adversely affected by
one or more disabling conditions.

(1) Special education is specially de-
signed instruction, including physical
education, which is provided at no cost
to the parent or guardians to meet the
unique needs of a child with a disabil-
ity, including instruction conducted in
the classroom, in the home, in hos-
pitals and institutions, and in other
settings.

(2) That term includes speech ther-
apy or any other related service if the
service consists of specially designed
instruction, at no cost to the parents,
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to meet the unique needs of a child
with a disability.

(3) That term also includes voca-
tional education if it consists of spe-
cially designed instruction, at no cost
to the parents, to meet the unique
needs of a child with a disability.

(4) At no cost. For a child eligible to
attend the DoDDS without paying tui-
tion, specially designed instruction and
related services are provided without
charge. Incidental fees normally
charged to nondisabled students or
their parents as a part of the regular
educational program may be imposed.

(5) Physical education. The develop-
ment of the following:

(i) Physical and motor fitness.

(ii) Fundamental motor skills and
patterns.

(iii) Skills in aquatics, dance, and in-
dividual and group games and sports,
including intramural and lifetime
sports.

(iv) A program that includes special
physical education, adapted physical
education, movement education, and
motor development.

(6) Vocational education. Organized
educational programs for the prepara-
tion of individuals for paid or unpaid
employment or for additional prepara-
tion for a career requiring other than a
baccalaureate or advanced degree.

Special instruction. That term in-
cludes the following:

(1) The design of learning environ-
ments and activities to promote acqui-
sition of skills in a variety of devel-
opmental areas, including cognitive
processes and social interaction.

(2) Curriculum planning, including
the planned interaction of personnel,
materials, time, and space, that leads
to achieving the outcomes in an IEP or
an IFSP.

(3) Providing families with informa-
tion, skills, and support to enhance
skill development.

(4) Working with a child to enhance
development and cognitive processes.

Specific learning impairment. A dis-
order in one or more of the basic psy-
chological processes involved in under-
standing or in using spoken or written
language that may manifest itself as
an imperfect ability to listen, think,
speak, read, write, spell, remember, or
do mathematical calculations. That
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term includes such conditions as per-
ceptual disabilities, brain injury, mini-
mal brain dysfunction, dyslexia, and
developmental aphasia. The term, com-
monly called, “specific learning dis-
ability,” does not include learning
problems that are primarily the result
of visual, hearing, or motor disabil-
ities; mental retardation; emotional
disturbance; or environmental, cul-
tural, or economic differences.

Speech and language impairments. A
communication disorder, such as stut-
tering, impaired articulation, voice im-
pairment, or a disorder in the receptive
or expressive areas of language that ad-
versely affects a child’s educational
performance.

Speech therapy. That related service
includes the following:

(1) Identification of children with
communicative or oropharyngeal dis-
orders and delays in development of
communication skills.

(2) Diagnosis and appraisal of specific
speech or language impairments.

(3) Referral for medical or other pro-
fessional attention to correct or habili-
tate speech or language impairments.

(4) Provision of speech and language
services for the correction, habili-
tation, and prevention of communica-
tive impairments.

(5) Counseling and guidance of chil-
dren, parents, and teachers for speech
and language impairments.

Transition services. That term means
the following:

(1) A coordinated set of activities for
a student that may be required to pro-
mote movement from early interven-
tion, preschool, and other educational
programs into different educational
settings or programs.

(2) For students 14 years of age and
older, transition services are designed
in an outcome-oriented process which
promotes movement from school to
postschool activities; including, post-
secondary education, vocational train-
ing, integrated employment; and in-
cluding supported employment, con-
tinuing and adult education, adult
services, independent living, or com-
munity participation. The coordinated
set of activities shall be based on the
individual student’s needs, considering
the student’s preferences and interests,
and shall include instruction, commu-
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nity experiences, the development of
employment and other postschool
adult living objectives, and acquisition
of daily living skills and functional vo-
cational evaluation.

Transportation. A service that in-
cludes the following:

(1) Services rendered under the IEP
of a child with a disability:

(i) Travel to and from school and be-
tween schools, including travel nec-
essary to permit participation in edu-

cational and recreational activities
and related services.

(if) Travel in and around school
buildings.

(iii) Specialized equipment, including
special or adapted buses, lifts, and
ramps, if required to provide transpor-
tation for a child with a disability.

(2) Transportation and related costs
for early intervention services include
the cost of travel (e.g., mileage or trav-
el by taxi, common carrier, or other
means) and other costs (e.g., tolls and
parking expenses) that are necessary to
enable an eligible child and the family
to receive early intervention services.

Traumatic brain injury. An acquired
injury to the brain caused by an exter-
nal physical force resulting in total or

partial functional disability or
psychosocial impairment that ad-
versely affects educational perform-

ance. That term includes open or
closed head injuries resulting in mild,
moderate, or severe impairments in
one or more areas including cognition,
language, memory, attention, reason-
ing, abstract thinking, judgment, prob-
lem solving, sensory, perceptual and
motor abilities, psychosocial behavior,
physical function, information process-
ing, and speech. That term does not in-
clude brain injuries that are congenital
or degenerative, or brain injuries that
are induced by birth trauma.

Vision services. Services necessary to
habilitate or rehabilitate the effects of
sensory impairment resulting from a
loss of vision.

Visual impairment. An impairment of
vision that, even with correction, ad-
versely affects a child’s educational
performance. That term includes both
partially seeing and blind children.

§57.4 Policy.
It is DoD policy that:
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(a) Eligible infants and toddlers with
disabilities and their families shall be
entitled to receive early intervention
services consistent with Appendix A to
this part.

(b) Eligible children with disabilities,
ages 3 to 21, inclusive, shall be provided
a FAPE in the least restrictive envi-
ronment, consistent with Appendix B
to this part.

(c) Parents of eligible infants, tod-
dlers, and children with disabilities
from birth to age 21, inclusive, shall be
full participants in early intervention
and special education services.

§57. 5 Responsibilities.

(@) The Under Secretary of Defense
for Personnel and Readiness shall:

(1) Establish a NAP consistent with
Appendix C to this part.

(2) Establish and chair, or designate a
““Chair,” of the DoD-CC on Early Inter-
vention, Special Education, and MRS
consistent with Appendix D to this
part.

(3) Establish and chair, or designate a
““Chair,” of the DoD Inter-Component
Coordinating Council (ICC) on Early
Intervention consistent with Appendix
E to this part.

(4) Ensure compliance with this part
in the provision of early intervention
services, special education, and related
services through the DoD-CC, in ac-
cordance with DoD Instruction 1342.148
and other appropriate guidances.

(5) In consultation with the General
Counsel of the Department of Defense
(GC, DoD) and the Secretaries of the
Military Departments, do the follow-
ing:

(i) Ensure that eligible infants and
toddlers with disabilities and their
families are provided early interven-
tion services under 20 U.S.C. 921 et seq.
and 1400 et seq.

(ii) Ensure the coordination of early
intervention, special education, and re-
lated services.

(iii) Ensure the development of a
DoD-wide comprehensive child-find
system to identify eligible infants, tod-
dlers, and children ages birth to age 21,
inclusive, under 20 U.S.C 921 et seq. and
1400 et seq. who may require early

8 See footnote 1 to §57.1(a).
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intervention or special education serv-
ices.

(iv) Ensure that DoD personnel are
trained to provide the mediation serv-
ices specified in Appendix F to this
part.

(v) Ensure that transition services
are available to promote movement
from early intervention, preschool, and
other educational programs into dif-
ferent educational settings and post-
secondary environments.

(vi) Ensure that DoD personnel who
provide services (e.g., child care, medi-
cal care, and recreation) to infants and
toddlers and their families are partici-
pants in a comprehensive inter-Compo-
nent system for early intervention
services.

(vii) Assign functions and geographic
regions of responsibility to the Mili-
tary Departments for providing MRS
and early intervention services.

(viii) Ensure that the Military De-
partments deliver the following:

(A) A comprehensive, coordinated and mul-
tidisciplinary program of early intervention
services for eligible infants and toddlers with
disabilities.

(B) MRS for eligible children with disabil-
ities, ages 3 to 21, inclusive.

(ix) Ensure that qualified personnel par-
ticipate in providing transition services for
eligible infants, toddlers, and children with
disabilities from birth to age 21, inclusive.

(X) Ensure the development and implemen-
tation of a comprehensive system of person-
nel development for the DoDDS and the Mili-
tary Departments. That system shall include
professionals, paraprofessionals, and primary
referral source personnel in the areas of
early intervention, special education, and
MRS. That system may include the follow-
ing:

(A) Implementing innovative strategies
and activities for the recruitment and reten-
tion of providers of early intervention serv-
ices, special education, and MRS.

(B) Ensuring that personnel requirements
are established consistent with recognized
certification, licensing, registration, or
other comparable requirements for personnel
providing early intervention services, special
education, or MRS.

(C) Ensuring that training is provided in
and across disciplines.

(D) Training providers of early interven-
tion services, special education, and MRS to
work overseas.

(xi) Develop procedures to compile data on
the numbers of eligible infants and toddlers
with disabilities and their families in need of
early intervention services, in accordance
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with DoD Directives 5400.7 and 5400.11.° Those
data elements shall include the following:

(A) The number of infants and toddlers and
their families served.

(B) The types of services provided.

(C) Other information required to evaluate
the implementation of early intervention
programs (EIPs).

(xii) Resolve disputes in the DoD Compo-
nents arising under Appendix A to this part.

(b) The Secretaries of the Military Depart-
ments shall:

(1) Provide MRS for eligible children with
disabilities, ages 3 to 21, inclusive.

(2) Plan, develop, and implement a com-
prehensive, coordinated, intra-Component,
and community-based system of early inter-
vention services for eligible infants and tod-
dlers with disabilities and their families.

(3) Design and implement activities to en-
sure compliance through technical assist-
ance and program evaluation for early inter-
vention and MRS.

(c) The Director, Department of Defense
Education Activity, shall ensure that the Di-
rector, DoDDS, does the following:

(1) Ensures that eligible children with dis-
abilities, ages 3 to 21, inclusive, are provided
a FAPE.

(2) Ensures that the educational needs of
children with and without disabilities are
met comparably, consistent with Appendix B
to this part.

(3) Ensures that educational facilities and
services operated by the DoDDS for children
with and without disabilities are com-
parable.

(4) Maintains records on special education
and related services provided to eligible chil-
dren with disabilities, ages 3 to 21, inclusive,
consistent with DoD Directive 5400.11.

(5) Provides any or all special education
and related services required by a child with
a disability, ages 3 to 21, inclusive, other
than those furnished by the Secretaries of
the Military Departments. The Director,
DoDDS, may act through inter-Agency,
intra-Agency, and inter-Service arrange-
ments, or through contracts with private
parties when funds are authorized and appro-
priated.

(6) Participates in the development and
implementation of a comprehensive system
of personnel development.

(7) Undertakes activities to ensure compli-
ance by the DoDDS with this part through
monitoring, technical assistance, and pro-
gram evaluation of special education and
those related services provided by the
DoDDS.

(d) The Director, Defense Office of Hearings
and Appeals, under the General Counsel of the
Department of Defense, shall ensure impartial
due process hearings are provided consistent
with Appendix F to this part.

9See footnote 1 to §57.1(a).
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§57.6 Procedures.

(a) The procedures for early interven-
tion services for infants and toddlers
with disabilities and their families are
prescribed in Appendix A to this part.

(b) The procedures for educational
programs and services for children with
disabilities, ages 3 to 21, inclusive, are
prescribed in Appendix B to this part.

(c) The procedures for conducting
hearings are prescribed in Appendix F
to this part.

APPENDIX A TO PART 57—PROCEDURES
FOR THE PROVISION OF EARLY INTER-
VENTION SERVICES FOR INFANTS AND
TODDLERS WITH DISABILITIES AND
THEIR FAMILIES

A. Requirements for an Early Intervention
Program (EIP)

1. All eligible infants and toddlers with dis-
abilities from birth through age 2 and their
families shall receive early intervention
services, as follows:

a. In school years 1991 through 1994, the De-
partment of Defense planned and continues
to develop a comprehensive, coordinated,
multidisciplinary program of early interven-
tion services for infants and toddlers with
disabilities among DoD entities involved in
providing such services.

b. In school year 1994 through 1995, the De-
partment of Defense implemented and shall
continue to implement the following pro-
gram components described in paragraph
A.l.a. of this Appendix:

(1) Multidisciplinary assessments.

(2) IFSPs.

(3) Service coordination.

c. In school year 1995 through 1996, the De-
partment of Defense shall implement the
program described in paragraph A.l.a. of this
Appendix. !

2. Early intervention services shall be pro-
vided in the natural environment.

3. Parents of infants and toddlers with dis-
abilities are to be full and meaningful par-
ticipants in the EIP.

B. Military Department Responsibilities

Each Military Department shall develop
and implement in its assigned geographic
area a system to provide for the following:

1. A comprehensive child find procedure co-
ordinated with the DoDDS child find system
and primary referral sources such as the
child development center and the pediatric
clinic.

2. Administration and supervision of EIPs
and services.

1The EIP shall
mented.

be continuously imple-
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3. Identification of available resources and
coordination with those resource providers,
including the DoD Components, who rou-
tinely provide services to infants and tod-
dlers without disabilities and their families.

4. Procedures to provide timely services for
infants and toddlers with disabilities and
their families.

5. Procedures to resolve inter-Component
disputes about the delivery of early interven-
tion services.

6. Procedures to collect and report data re-
flecting the number of infants and toddlers
and their families served, the types of serv-
ices provided, and other information re-
quired by the USD(P&R) implementation of
early intervention services.

7. Multidisciplinary, comprehensive, and
functional assessment of the unique
strengths and needs of infants or toddlers
and the identification of services to meet
those needs.

8. Procedures for a family-directed assess-
ment to determine resources, priorities, and
concerns of a family and to identify services
necessary to enhance a family’s capacity to
meet the child’s needs.

9. An IFSP that details the early interven-
tion services and the coordination of those
services.

10. A public awareness program focusing on
early identification of infants and toddlers
with disabilities.

11. A central directory that includes a de-
scription of the early intervention services
and other relevant resources available in
each military community overseas.

12. Information to parents about their EIP
procedural safeguards.

13. Establishment of ICCs at appropriate
levels. Memberships shall include parents
and the DoD Components who are involved
in the delivery of early intervention serv-
ices.

14. Policies and procedures for the estab-
lishment and maintenance of standards to
ensure that personnel necessary to carry out
the EIP are prepared and trained.

C. Eligibility

Infants and toddlers with disabilities from
birth through age 2 are eligible for early
intervention services because they meet one
of the following criteria:

1. The child is experiencing a developmen-
tal delay as measured by diagnostic instru-
ments and procedures of 2 standard devi-
ations below the mean in at least one area,
or by a 25 percent delay in at least one area
on assessment instruments that yield scores
in months, or a developmental delay of 1.5
standard deviations below the mean in two
or more areas, or by a 20 percent delay on as-
sessment instruments that yield scores in
months in two or more of the following areas
of development: Cognitive, physical, commu-
nication, social or emotional, or adaptive.
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2. The child has a diagnosed physical or
mental condition which has a high prob-
ability of resulting in developmental delay;
e.g., chromosomal disorders or genetic syn-
dromes.

D. IFSP

1. Each military medical department shall
develop and implement procedures to ensure
that an IFSP is developed by a multidisci-
plinary team including the parents of each
infant or toddler with a disability who meets
the eligibility criteria in section C.1. of this
appendix.

2. Meetings to develop and review the IFSP
must include the following participants:

a. The parent or parents of the child.

b. Other family members, as requested by
the parent, if possible.

c. An advocate outside of the family, if the
parent requests that person’s participation.

d. The EIP services coordinator who has
worked with the family since the initial re-
ferral of the child or who has been des-
ignated as ‘“‘responsible for the implementa-
tion of the IFSP.”

e. The person(s) directly involved in con-
ducting the evaluations and assessments.

f. As appropriate, persons who shall pro-
vide services to the child or family.

3. If a person listed in section D.2. of this
appendix is unable to attend a meeting, ar-
rangements must be made for the person’s
involvement through other means, including
the following:

a. Participating in a telephone conference
call.

b. Having a knowledgeable representative
attend the meeting.

c. Making pertinent records available at
the meeting.

4. The IFSP shall be written in a reason-
able time after assessment and shall contain
the following:

a. A statement of the child’s current devel-
opmental levels including physical, cog-
nitive, communication, social or emotional,
and adaptive behaviors based on acceptable
objective criteria.

b. A statement of the family’s resources,
priorities, and concerns on enhancing the
child’s development.

c. A statement of the major outcomes ex-
pected to be achieved for the child and the
family. Additionally, the statement shall
contain the criteria, procedures, and timeli-
ness used to determine the degree to which
progress toward achieving the outcomes is
being made and whether modification or re-
vision of the outcomes and services are nec-
essary.

d. A statement of the specific early inter-
vention services necessary to meet the
unique needs of the child and the family in-
cluding the frequency, intensity, and method
of delivering services.
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e. A statement of the natural environ-
ments in which early intervention services
shall be provided.

f. The projected dates for initiation of serv-
ices and the anticipated duration of those
services.

g. The name of the EIP service coordina-
tor.

h. The steps to be taken supporting the
transition of the toddler with a disability to
preschool or other services.

5. The IFSP shall be evaluated at least
once a year and the family shall be provided
an opportunity to review the plan at 6-month
intervals (or more frequently, based on the
child and family needs).

6. The contents of the IFSP shall be ex-
plained to the parents and an informed, writ-
ten consent from the parents shall be ob-
tained before providing early intervention
services described in that plan.

7. With the parent’s consent, early inter-
vention services may begin before the com-
pletion of the evaluation and assessment
when it has been determined by a multidisci-
plinary team that a service is needed imme-
diately by the child and/or the child’s family.
Although all assessments have not been com-
pleted, an IFSP must be developed before the
start of services. The remaining assessments
must then be completed in a timely manner.

8. If a parent does not provide consent for
participation in all early intervention serv-
ices, the services shall still be provided for
those interventions to which a parent does
give consent.

E. Procedural Safeguards in the EIP

1. Parents of infants and toddlers with dis-
abilities are afforded the following proce-
dural safeguards to ensure that their chil-
dren receive appropriate early intervention
services:

a. The timely administrative resolution of
parental complaints, including hearing pro-
cedures in appendix F to this part.

b. The right to confidentiality of person-
ally identifiable information under DoD Di-
rective 5400.11.2

c. The right to written notice and consent
to the release of relevant information out-
side the Department of Defense.

d. The right to determine whether they,
their child, or other family members shall
accept or decline any early intervention
services without jeopardizing other early
intervention services.

e. The opportunity to examine records on
assessment, screening, eligibility determina-
tions, and the development and implementa-
tion of the IFSP.

2Copies may be obtained, at cost, from the
National Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
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f. The right to prior written notice when
the EIP multidisciplinary team proposes, or
refuses, to initiate or change the identifica-
tion, evaluation, placement, or provision of
early intervention services to the infant or
toddler with a disability.

g. The right to prior written notice in their
native language, unless it clearly is not pos-
sible to do so, which informs them of all pro-
cedural safeguards.

h. During the pendency of any proceeding
or action involving a complaint, unless the
EIP and the parents otherwise agree, the
child shall continue to receive the appro-
priate early intervention services currently
being provided, or, if applying for initial
services, shall receive the services not in dis-
pute.

2. Parents shall be advised of their rights
to due process, as defined in appendix F to
this part.

APPENDIX B TO PART 57—PROCEDURES
FOR EDUCATIONAL PROGRAMS AND
SERVICES FOR CHILDREN WITH Dis-
ABILITIES, AGES 3 TO 21, INCLUSIVE

A. ldentification and Screening

It is the responsibility of school officials of
the DoDDS to locate, identify, and with the
consent of a child’s parent, evaluate all chil-
dren who are eligible to enroll in the DoDDS
under DoD Directive 1342.131 who may re-
quire special education and related services.

1. Procedures for lIdentification and Screen-
ing. The DoDDS officials shall conduct the
following activities to determine if a child
needs special education and related services:

a. Screen educational records.

b. Screen students using system-wide or
other basic skill tests in the areas of read-
ing, math, and language arts.

c. Screen school health data such as re-
ports of hearing, vision, speech, or language
tests and reports from healthcare personnel
about the health status of a child.

d. Analyze school records to obtain perti-
nent information about the basis for suspen-
sions, exclusions, withdrawals, and discipli-
nary actions.

e. In cooperation with the Military Depart-
ments, conduct on-going child-finding activi-
ties and publish, periodically, any informa-
tion, guidelines, and direction on child-find
activities for eligible children with disabil-
ities, ages 3 to 21, inclusive.

f. Coordinate the transition of children
from early intervention to preschool with
the Military Services.

2. Referral of a Child for Special Education or
Related Services. The DoDDS officials, MRS
providers, or others who suspect that a child

1Copies may be obtained, at cost, from the
National Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
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has a possible disabling condition shall refer
that child to the CSC.

B. Assessment and Evaluation

Any eligible child who is referred to a CSC
shall receive a full and comprehensive diag-
nostic evaluation of educational needs. An
evaluation shall be conducted before an IEP
is developed or placement is made in a spe-
cial education program.

1. Procedures for Assessment and Evaluation.
A CSC shall ensure that the following ele-
ments are included in a comprehensive as-
sessment and evaluation of a child:

a. Assessment of visual and auditory acu-
ity.

b. A plan to assess the type and extent of
the disability. A child shall be assessed in all
areas related to the suspected disability.
When necessary, the assessment plan shall
include the following:

(1) Assessment of the level of functioning
academically, intellectually, emotionally,
socially, and in the family.

(2) Observation in an educational environ-
ment.

(3) Assessment of physical status including
perceptual and motor abilities.

(4) Assessment of the need for transition
services for students 14 years and older, the
acquisition of daily living skills, and func-
tional vocational assessment.

c. The involvement of parents, under this
part.

d. The use of all locally available commu-
nity, medical, and school resources to ac-
complish the assessment. At least one spe-
cialist with knowledge in the area of the sus-
pected disability shall be a member of the
multidisciplinary assessment team.

e. The requirement that each assessor pre-
pare an individual assessment report that de-
scribes the instruments and techniques used,
the results of the testing, and the relation-
ship of those findings to educational func-
tioning.

f. The inclusion of a description of the
problem area constituting the basis for an
MRS referral.

2. Standards for Assessment Selection and
Procedures. All DoD elements, including the
CSC and MRS providers, shall ensure that
assessment materials and evaluation proce-
dures comply, as follows:

a. Selected and administered so as not to
be racially or culturally discriminatory.

b. Administered in the native language or
mode of communication of the child unless it
clearly is not possible to do so.

c. Validated for the specific purpose for
which they are used or intended to be used.

d. Administered by trained personnel in
compliance with the instructions of the test-
ing instrument.

e. Administered such that no single proce-
dure is the sole criterion for determining an
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appropriate educational program for a child
with a disability.

f. Selected to assess specific areas of edu-
cational needs and strengths and not merely
to provide a single general intelligence
quotient.

g. Administered to a child with impaired
sensor, motor, or communication skills so
that the results reflect a child’s actual abil-
ity or level of achievement, and simply not
the impaired skill itself.

3. Determination of Eligibility for Special
Education and Related Services. The CSC shall
be convened to determine the eligibility of a
child for special education and related serv-
ices. The CSC shall do the following:

a. Ensure that the full comprehensive eval-
uation of a child is accomplished by a multi-
disciplinary team. The team shall be com-
prised of teachers or other specialists with
knowledge in the area of the suspected dis-
ability.

b. Meet as soon as possible after a child has
been assessed to determine the eligibility of
the child for services.

c. Afford the child’s parents the oppor-
tunity to participate in the CSC eligibility
meeting.

d. Issue a written eligibility report that
contains the following:

(1) A description of the nature of the
child’s disabling condition.

(2) A synthesis of the formal and informal
findings of the multidisciplinary assessment
team of the child’s academic progress.

(3) A summary of information from the
parents, the child, or other persons having
significant previous contact with the child.

(4) A determination of eligibility state-
ment.

(5) A list of the educational areas affected
by a child’s disability and a description of a
child’s educational needs.

4. Reevaluation for Eligibility for Special Edu-
cation and Related Services. School officials
shall provide a comprehensive reevaluation
of a child with a disability every 3 years, or
more frequently, if conditions warrant. The
scope and type of the comprehensive reevalu-
ation shall be determined individually based
on a child’s performance, behavior, and needs
during the reevaluation.

C. Individualized Education Program (IEP)

The DoDDS officials shall ensure that the
CSC develops and implements an IEP for
each child with a disability who is enrolled
in the DoDDS or is placed in another institu-
tion by the DoDDS.

1. The CSC Meeting for the Development and
Implementation of an IEP. The CSC shall es-
tablish and convene a meeting to develop, re-
view, or revise the IEP of a child with a dis-
ability. That meeting shall be scheduled as
soon as possible following a determination
by the school or area CSC that the child is
eligible for special education and related
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services. The meeting participants shall,
minimally, include the following:

a. A principal or school representative
other than the child’s teacher who is quali-
fied to provide or supervise the provision of
special education.

b. The child’s teacher.

c. A special education teacher.

d. One or both of the child’s parents.

e. The child, if appropriate.

f. For a child with a disability who has
been evaluated for the first time, a rep-
resentative of the evaluation team who is
knowledgeable about the evaluation proce-
dures used and is familiar with the results of
the evaluation.

g. Other individuals invited at the discre-
tion of the parent or school.

2. Requirements for the Development of the
IEP. The CSC shall prepare the IEP with the
following:

a. A statement of the child’s present levels
of educational performance.

b. A statement of annual goals including
short-term instructional objectives.

c. Objective criteria for determining, at
least annually, whether the educational ob-
jectives are being achieved.

d. A statement of the physical education
program provided in one of the following set-
tings:

(1) In the regular education program.

(2) In the regular education program with
adaptations, modifications, or the use of
assistive technology.

(3) Through specially designed instruction
based on the goals and objectives included in
the IEP.

e. A statement of the transition services
beginning at age 14 and annually, thereafter.
When appropriate, include a statement of the
inter-Agency responsibilities or linkages (or
both) before the student leaves the school
setting. If a specially designed instructional
program is required, include the goals and
objectives in the IEP.

f. A statement of special transportation re-
quirement.

g. A statement of the amount of time a
week that each special education and related
service shall be provided to the child.

h. The extent to which the child shall par-
ticipate in regular educational programs, in-
cluding the following:

(1) The projected date for the initiation
and the anticipated length of IEP activities
and services.

(2) Any statements requiring an adjusted
school day or an extended school year pro-
gram.

i. A statement of the vocational education
program for secondary students. If a spe-
cially designed instructional program is re-
quired, the necessary goals and objectives in
the IEP shall be included.

3. Requirements for the Implementation of the
IEP. The DoDDS CSC shall:
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a. Obtain parental agreement and signa-
ture before implementation of the IEP.

b. Provide a copy of the child’s IEP to the
parents.

c. Ensure that the IEP is in effect before a
child receives special education and related
services.

d. Review and revise the IEP for each child
at least annually in a CSC meeting.

e. Accept a child’s current IEP when he or
she transfers to the DoDDS if the CSC of the
gaining school or the area CSC does the fol-
lowing:

(1) Notifies and obtains consent of the par-
ents to use the current IEP and all elements
contained in it.

(2) Involves the local DoD Component re-
sponsible for the delivery of the MRS of the
medical requirements in the IEP.

(3) Initiates a CSC meeting to revise the
current IEP.

(4) If necessary, initiates an evaluation of
the child.

f. Afford the child’s parents the oppor-
tunity to participate in every CSC meeting
to determine their child’s initial or continu-
ing eligibility for special education and re-
lated services, or to prepare or change the
child’s IEP or to determine or change the
child’s placement.

g. Ensure that at least one parent under-
stands the special education procedures in-
cluding the due process procedures described
in appendix F of this part and the impor-
tance of the parent’s participation in those
processes. School officials shall use devices
or hire interpreters or other intermediaries
who might be necessary to foster effective
communications between the school and the
parent about the child.

h. Provide special education and related
services, in accordance with the IEP. The
Department of Defense and its constituent
elements and personnel are not accountable
if a child does not achieve the growth pro-
jected in the IEP.

i. Ensure that all provisions developed for
any child entitled to an education by the
DoDDS are fully implemented in schools or
in non-DoDDS schools or facilities including
those requiring special facilities, other adap-
tations, or assistive devices.

D. Placement Procedures and Least Restrictive
Environment

1. A child shall not be placed by the DoDDS
in any special education program unless the
CSC has developed an IEP. If a child with a
disability is applying for initial admission to
a school, the child shall enter on the same
basis as a child without a disability. A child
with a disability and with the consent of a
parent and school officials may receive an
initial placement in a special education pro-
gram under procedures listed in paragraph
C.3.e. of this appendix.
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2. A placement decision requires the fol-
lowing:

a. A parent consent to the placement be-
fore actual placement of the child, except as
otherwise provided in section F.2. of this ap-
pendix.

b. Delivery of educational instruction and
related services in the least restrictive envi-
ronment. To the maximum extent, a child
with a disability should be placed with chil-
dren who are not disabled. Special classes,
separate schooling, or other removal of a
child with a disability from the regular edu-
cation environment shall occur only when
the type or severity of the disability is such
that education in regular classes with the
use of supplementary aids and services can-
not be achieved satisfactorily.

c. The CSC to base placements on the IEP
and to review the IEP at least annually.

d. A child shall participate, to the maxi-
mum extent, in school activities including
meals, assemblies, recess periods, and field
trips with children who are not disabled.

e. Consideration of factors affecting the
child’s well-being including the effects of
separation from parents.

f. A child shall attend a DoDDS school that
is located as close as possible to the resi-
dence of the parent who is sponsoring the
child’s attendance. Unless otherwise required
by the IEP, the school should be the same
school that the child would have attended
had he or she not been disabled.

E. Children With Disabilities Who Are Placed in
a Non-DOD School or Facility

Children with disabilities who are eligible
to receive a DoDDS education, but are placed
in a non-DoDDS school or facility by the
DoDDS, shall have all the rights of children
with disabilities who are enrolled in a
DoDDS school. A child with a disability may
be placed in a non-DoDDS school or facility
only if required by the IEP.

1. Requirements for a Non-DoDDS School or
Facility Placement

a. Placement in a non-DoDDS school or fa-
cility shall be made under the host-nation
requirements.

b. Placement in a non-DoDDS school or fa-
cility is subject to all treaties, Executive
agreements, and status of forces agreements
between the United States and the host na-
tions, and all DoD and DoDDS regulations.

c. If the DoDDS places a child with a dis-
ability in a non-DoDDS school or facility as
a means of providing special education and
related services, the program of that institu-
tion including nonmedical care and room
and board, as in the child’s IEP, must be pro-
vided at no cost to the child or the child’s
parents. The DoDDS or the responsible DoD
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Component shall pay the costs in accordance
with DoD 1010.13-R2.

d. Local school officials shall initiate and
conduct a meeting to develop an IEP for the
child before placement. A representative of
the non-DoDDS school or facility should at-
tend the meeting. If the representative can-
not attend, the DoDDS officials shall com-
municate in other ways to ensure participa-
tion including individual or conference tele-
phone calls. The IEP must meet the follow-
ing standards:

(1) Be signed by an authorized DoDDS offi-
cial before it becomes valid.

(2) Include a determination that the
DoDDS does not currently have or cannot
reasonably create an educational program
appropriate to meet the needs of the child
with a disability.

(3) Include a determination that the non-
DoDDS school or facility and its educational
program and related services conform to the
requirements of this part.

2. Cost of Tuition For Non-DoDDS School or
Facility. The Department of Defense is not
authorized to fund non-DoDDS placement
unless it is directed by the DoDDS Area Su-
perintendent in coordination with the Direc-
tor, DoDDS; or it is directed by an impartial
hearing officer or court of competent juris-
diction. A valid IEP must document the ne-
cessity of the placement in a non-DoDDS
school or facility.

F. Procedural Safeguards for Children and
Parents

Parents of children with disabilities are af-
forded procedural safeguards to ensure that
their children receive a free public education
consistent with appendix F to this part.

1. Notice of Procedural Safeguards

a. Parents shall be provided a written no-
tice in a reasonable time before one of the
following:

(1) Receiving a proposal to initiate or
change the identification, evaluation, or
educational placement of the child or the
provision of free public education to the
child.

(2) Receiving refusal from the DoDDS to
initiate or change the identification, evalua-
tion, or educational placement of the child
or the provision of a free public education.

b. The notice shall inform the parent of the
following:

(1) Parental procedural rights detailed in
appendix F to this part.

(2) A description of the action proposed or
refused by the DoDDS with a brief expla-
nation for the decision.

c. The notice shall be provided so as to en-
sure the parent’s understanding. That may

2See footnote 1 to section A. of this appen-
dix.
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be achieved by using simplified language, de-
livering the notice in the parent’s native lan-
guage, or using an interpreter or other per-
son selected by the parents.

2. Parental Consent

a. The consent of a parent of a child with
a disability or suspected of having a disabil-
ity shall be obtained before any of the fol-
lowing:

(1) Initiation of formal evaluation proce-
dures.

(2) Initial educational placement.

(3) Change in educational placement.

b. If the parent refuses consent to any for-
mal evaluation or initial placement in a spe-
cial education program, the DoDDs or the
parent may do the following:

(1) Request a conference between the
school and parents.

(2) Request mediation.

(3) Initiate an impartial due process hear-
ing under appendix F to this part, to show
cause as to why an evaluation or placement
in a special education program should or
should not occur without such consent. If the
hearing officer sustains the DoDDS position
in the impartial due process hearing, the
DoDDS may evaluate or provide special edu-
cation and related services to the child with-
out the consent of a parent, subject to the
further exercise of due process rights.

3. Independent Evaluation

a. A parent is entitled to an independent
evaluation at the expense of the DoDDS if
the parent disagrees with the DoDDS evalua-
tion of the child and successfully challenges
the evaluation in an impartial due process
hearing. An independent evaluation provided
at the DoDDS expense must do the following:

(1) Conform to the requirements of this
part.

(2) Be conducted, when possible, in the area
where the child resides.

(3) Meet DoD standards governing persons
qualified to conduct an educational evalua-
tion including an evaluation for MRS.

b. If the final decision rendered in an im-
partial due process hearing sustains the
DoDDS evaluation, the parent has the right
to an independent evaluation, but not at the
DoDDS expense.

c. The DoDDS, the CSC, and a hearing offi-
cer appointed under this part shall consider
any evaluation report presented by a parent.

4. Access to Records. The parents of a child
with a disability shall be afforded an oppor-
tunity to inspect and review educational
records about the identification, evaluation,
and educational placement of the child, and
the provision of a free public education for
the child.
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5. Due Process Rights

a. The parent of a child with a disability or
the DoDDS has the opportunity to file a
written petition for an impartial due process
hearing at the DoDDS expense under appen-
dix F to this part. The dispute may concern
issues effecting a partial child’s identifica-
tion, evaluation, or placement, or the provi-
sion of a free and appropriate public edu-
cation.

b. While an impartial due process hearing
or judicial proceeding is pending, unless the
DoDDS and a parent of the child agree other-
wise, the child shall remain in the present
educational setting, subject to the discipli-
nary procedures prescribed in section H. of
this appendix.

6. Dispute Resolution—Other Complaints. A
parent, teacher, or other person covered by
this part may file a written complaint about
any aspect of this part that is not a proper
subject for adjudication by a due process
hearing officer, in accordance with DSR
2500.10.3

G. Confidentiality of Records

The DoDDS officials shall maintain all stu-
dent records, in accordance with DoD Direc-
tive 5400.11.4

H. Disciplinary Procedures

All regular disciplinary rules and proce-
dures applicable to children receiving edu-
cational instruction in the DoDDS shall
apply to children with disabilities who vio-
late school rules and regulations or disrupt
regular classroom activities, subject to the
following provisions:

1. Before suspending or expelling a child
with a disability, the CSC or, a child with a
disability in a non-DoDDS school, authorized
DoDDS officials, shall determine the follow-
ing:

a. Whether the behavioral conduct is the
result of the child’s disability.

b. If any change in the educational place-
ment is needed.

2. If it is determined that the child’s con-
duct results in whole or part from the dis-
ability, the child may not be subject to any
regular disciplinary rules and procedures and
the following procedures must be followed:

a. The child’s parents shall be notified of
the right to have an IEP meeting before any
change in the child’s educational placement.

b. The CSC or authorized DoDDS officials
shall ensure that a meeting is held to deter-
mine the appropriate educational placement
for the child in consideration of the child’s
conduct.

3Copies of the appropriate forms are avail-
able at every school office.

4See footnote 1 to section A. of this appen-
dix.
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c. The child may not be suspended for more
than 10 days during a school year.

3. A child with a disability may be sus-
pended on an emergency basis when it rea-
sonably appears that the child’s behavior
may endanger the health, welfare, or safety
of self or any other child, teacher, or school
personnel. The following conditions apply:

a. The child’s parents shall be notified im-
mediately of that suspension and of the
time, purpose, and location of the CSC meet-
ing and of their right to attend the meeting.

b. That suspension remains in effect only
for the duration of the emergency.

4. If it is determined that the child re-
quires a change in educational placement,
the CSC or, in the case of a child with a dis-
ability in a non-DoDDS school, authorized
DoDDS officials shall ensure that a meeting
is held to determine the appropriate edu-
cational placement for the child in consider-
ation of the child’s conduct.

APPENDIX C TO PART 57—THE NATIONAL
ADVISORY PANEL (NAP) ON THE EDU-
CATION OF DEPENDENTS WITH Dis-
ABILITIES

A. Membership

The NAP shall meet as needed in publicly
announced, accessible meetings open to the
general public and shall comply with DoD
Directive 5105.4!. The NAP members, ap-
pointed by the Secretary of Defense, or des-
ignee, shall include at least one representa-
tive from each of the following groups.

1. Persons with disabilities

2. The DoDDS special education teachers

3. The DoDDS regular education teachers.

4. Parents of children, ages 3 to 21, inclu-
sive, who are receiving special education
from the DoDDS.

5. The staff personnel of the DoDDS Head-
quarters.

6. Special education program managers
from the DoDDS field activities.

7. Representatives of the Military Depart-
ments and overseas commands, including
providers of related services.

8. Providers of the DoD early intervention
services.

9. Other appropriate persons.

B. Activities

1. The NAP shall perform the following ac-
tivities:

a. Review information about improvements
in service provided to children with disabil-
ities, ages 3 to 21, inclusive in the Depart-
ment of Defense.

1Copies may be obtained, at cost, from the
National Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
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b. Receive and consider comments from
parents, students, professional groups, and
individuals with disabilities.

c. When necessary establish committees
for short-term purposes comprised of rep-
resentatives from parent, student, profes-
sional groups, and individuals with disabil-
ities.

d. Review the findings of fact and decisions
of each impartial due process hearing con-
ducted under appendix F of this part.

e. Assist in developing and reporting such
information and evaluations as may assist
the Department of Defense.

f. Make recommendations based on pro-
gram and operational information for
changes in policy and procedures and in the
budget, organization, and general manage-
ment of the special education program.

g. Comment publicly on rules or standards
about the education of children with disabil-
ities, ages 3 to 21, inclusive.

h. Perform such other tasks as may be re-
quested by the USD(P&R) or the Director,
DoDDS.

2. The NAP members shall serve under ap-
pointments that shall be for a term not to
exceed 3 years.

C. Reporting Requirements

Submit an annual report of the NAP’s ac-
tivities and suggestions to the USD(P&R)
and the Director, DoDDS, by July 31 of each
year. That report is exempt from formal re-
view and licensing under section E. of DoD
Instruction 7750.7.2

APPENDIX D TO PART 57—DoD COORDI-
NATING COMMITTEE ON EARLY INTER-
VENTION, SPECIAL EDUCATION, AND
MEDICALLY RELATED SERVICES

A. Committee Membership

The committee shall meet at least twice
yearly to facilitate collaboration in early
intervention, special education, and Medi-
cally Related Services (MRS) in the Depart-
ment of Defense. The committee shall con-
sist of the following members:

1. A representative of the USD(P&R) or
designee, who shall serve as the Chair.

2. Representatives of the Secretaries of the
Military Departments.

3. Representatives of the Assistant Sec-
retary of Defense (Health Affairs)
(ASD(HA)).

4. Representatives from the DoD school
systems (domestic and overseas).

5. Representatives from the GC, DoD.

2See footnote 1 to section A. of this appen-
dix.
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B. Responsibilities

1. Advise and assist the USD(P&R) in the
performance of his or her responsibilities.

2. At the direction of the USD(P&R), ad-
vise and assist the Military Departments,
and the DoD school systems (overseas and
domestic) in the coordination of services
among providers of early intervention, spe-
cial education, and MRS.

3. Ensure compliance in the provision of
early intervention services for infants and
toddlers and special education and related
services for children ages 3 to 21, inclusive.

4. Oversee the coordination of early inter-
vention, special education, and related serv-
ices.

5. Review the recommendations of the NAP
and the Early Intervention ICC to identify
common concerns, ensure coordination of ef-
fort, and forward issues requiring resolution
to the USD(P&R).

6. Promote the coordination of services and
information sharing among the providers of
early intervention, special education, and
MRS.

7. Assist in the coordination of assign-
ments of sponsors who have children with
disabilities who are or who may be eligible
for special education and MRS in the DoDDS
or the EIP through the Military Depart-
ments.

APPENDIX E TO PART 57—DoOD INTER-
COMPONENT COORDINATING COUNCIL
(ICC) OoN EARLY INTERVENTION

A. Council Membership

The USD(P&R) shall appoint members to
the ICC. The Council shall meet at least
yearly in publicly announced, open meetings
that are accessible to the general public and
shall comply with DoD Directive 5105.4.1 The
Council shall be comprised of the following:

1. Parents. At least 20 percent of the mem-
bers shall be parents with infants or toddlers
with disabilities or children ages 12 or
younger with disabilities, with knowledge of,
or experience with, programs for infants and
toddlers with disabilities. At least one such
member shall be a parent of an infant or tod-
dler or a child age 6 or younger.

2. Representatives of the Surgeons General
of the Military Departments.

3. Representatives of the family support
programs of the Military Departments.

4. Representatives from the ASD(HA).

5. Representative(s) from the DoDDS.

6. A representative from the GC, DoD.

1Copies may be obtained, at cost, from the
National Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
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B. Responsibilities

1. Advise and assist the Military medical
Departments in the performance of their re-
sponsibilities, particularly the identification
of appropriate resources and Agencies for
providing early intervention services and the
promoting of inter-Component agreements.

2. Advise and assist the DoDDS on the
transition of toddlers with disabilities to
preschool services.

3. ldentify strategies to address areas of
conflict, overlap, duplication, or omission of
early intervention services.

4. Review policy memoranda on effective
inter-Department and inter-Component col-
laboration.

5. Review reports of technical assistance
and monitoring activities and make rec-
ommendations to improve the policies, pro-
cedures, programs, and delivery of early
intervention services.

6. Make recommendations based on pro-
gram and operational information for
changes in the policy, procedures, budget, or-
ganization, and general management of the
EIPs.

7. Provide advice and technical assistance
in the establishment, membership, and oper-
ation of installation or command level ICCs.

8. When necessary, establish committees
for short-term purposes comprised of parents
of children with disabilities, service provid-
ers, and representatives of professional
groups.

9. Submit an annual report of its activities
and suggestions to the USD(P&R) by July 31
of each year. That report is exempt from for-
mal review and licensing under section E. of
DoD Instruction 7750.7.2

C. Procedures

1. The USD(P&R) shall nominate and se-
lect all members to the ICC to include those
listed in section A.l. of this appendix.

2. Appointments shall be for a term not to
exceed 3 years except for DoD personnel who
are not representing the parent category of
membership.

3. The USD(P&R), or designee, shall call
and conduct the meeting of the Council.

APPENDIX F TO PART 57—MEDIATION
AND HEARING PROCEDURES

A. Purpose

This appendix establishes requirements for
the resolution of conflicts through mediation
and impartial due process hearings. Parents
of infants, toddlers, and children who are
covered by this Instruction and, as the case
may be, the cognizant Military Department

2See footnote 1 to section A. of this appen-

dix.
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or the DoDDS are afforded impartial medi-
ation and/or impartial due process hearings
and administrative appeals about the provi-
sion of early intervention services, or the
identification, evaluation, educational place-
ment of, and the FAPE provided to, such
children by the Department of Defense, in
accordance with 20 U.S.C. 921 et seq. and 1400
et seq.

B. Mediation

1. Mediation may be initiated by either a
parent or the Military Department con-
cerned, or the DoDDS to resolve informally a
disagreement on the early intervention serv-
ices for an infant or toddler or the identifica-
tion, evaluation, educational placement of,
or the FAPE provided to, a child age 3 to 21,
inclusive. The cognizant Military Depart-
ment, rather than the DoDDS, shall partici-
pate in mediation involving early interven-
tion services. Mediation shall consist of, but
not be limited to, an informal discussion of
the differences between the parties in an ef-
fort to resolve those differences. The parents
and the school or Military Department offi-
cials may attend mediation sessions.

2. Mediation must be conducted, at-
tempted, or refused in writing by a parent of
the infant, toddler, or child whose early
intervention or special education services
(including related services) are at issue be-
fore a request for, or initiation of, a formal
due process hearing authorized by this ap-
pendix. Any request by the DoDDS or the
Military Department for a hearing under
this appendix shall state how that require-
ment has been satisfied. No stigma may be
attached to the refusal of a parent to medi-
ate or to an unsuccessful attempt to medi-
ate.

C. Hearing Administration

1. The Defense Office of Hearings and Ap-
peals (DOHA) shall have administrative re-
sponsibility for the proceedings authorized
by sections D. through G. of this appendix.

2. This appendix shall be administered to
ensure that the findings, judgments, and de-
terminations made are prompt, fair, and im-
partial.

3. Impartial hearing officers who shall be
DOHA Administrative Judges, shall be ap-
pointed by the Director, DOHA, and shall be
attorneys in good standing of the bar of any
State, the District of Columbia, or a terri-
tory or possession of the United States who
are independent of the DoDDS or the Mili-
tary Department concerned in proceedings
conducted under this appendix. A parent
shall have the right to be represented in such
proceedings, at no cost to the Government,
by counsel, and by persons with special
knowledge or training with respect to the
problems of individuals with disabilities. The
DOHA Department counsel normally shall
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appear and represent the DoDDS in proceed-
ings conducted under this appendix, when
such proceedings involve a child age 3 to 21,
inclusive. When an infant or toddler is in-
volved, the Military Department responsible
under this Instruction for delivering early
intervention services shall either provide its
own counsel or request counsel from DOHA.

D. Hearing Practice and Procedure

1. Hearing

a. Should mediation be refused or other-
wise fail to resolve the issues on the provi-
sion of early intervention services to an in-
fant or toddler or the identification or eval-
uation of such an individual, the parent may
request and shall receive a hearing before a
hearing officer to resolve the matter. The
parents of an infant or toddler and the Mili-
tary Department concerned shall be the only
parties to a hearing conducted under this ap-
pendix.

b. Should mediation be refused or other-
wise fail to resolve the issues on the provi-
sion of a FAPE to a child with a disability,
age 3 to 21, inclusive, or the identification,
evaluation, or educational placement of such
an individual, the parent or the school prin-
cipal, for the DoDDS, may request and shall
receive a hearing before a hearing officer to
resolve the matter. The parents of a child
age 3 to 21, inclusive, and the DoDDS shall
be the only parties to a hearing conducted
under this appendix.

c. The party seeking the hearing shall sub-
mit a written request, in the form of a peti-
tion, setting forth the facts, issues, and pro-
posed relief, to the Director, DOHA. The pe-
titioner shall deliver a copy of the petition
to the opposing party (i.e., the parent or the
school principal, for the DoDDS, or the mili-
tary MTF commander, for the Military De-
partment), either in person or by first-class
mail, postage prepaid. Delivery is complete
on mailing. When the DoDDS or the Military
Department petitions for a hearing, it shall
inform the other parties of the deadline for
filing an answer under paragraph D.l.c. of
this appendix, and shall provide the other
parties with a copy of this part.

d. An opposing party shall submit an an-
swer to the petition to the Director, DOHA,
with a copy to the petitioner, within 15 cal-
endar days of receipt of the petition. The an-
swer shall be as full and complete as pos-
sible, addressing the issues, facts, and pro-
posed relief. The submission of the answer is
complete on mailing.

e. In 10 calendar days after receiving the
petition, the Director, DOHA, shall assign a
hearing officer, who then shall have jurisdic-
tion over the resulting proceedings. The Di-
rector, DOHA, shall forward all pleadings to
the hearing officer.

f. The questions for adjudication shall be
based on the petition and the answer, if a
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party may amend a pleading if the amend-
ment is filed with the hearing officer and is
received by the other parties at least 5 cal-
endar days before the hearing.

g. The Director, DOHA, shall arrange for
the time and place of the hearing, and shall
provide administrative support. Such ar-
rangements shall be reasonably convenient
to the parties.

h. The purpose of a hearing is to establish
the relevant facts necessary for the hearing
officer to reach a fair and impartial deter-
mination of the case. Oral and documentary
evidence that is relevant and material may
be received. The technical rules of evidence
shall be relaxed to permit the development
of a full evidentiary record, with the ‘“‘Fed-
eral Rules of Evidence” (Rules 1-1102) of 28
U.S.C., serving as a guide.

i. The hearing officer shall be the presiding
officer, with judicial powers to manage the
proceeding and conduct the hearing. Those
powers shall include the authority to order
an independent evaluation of the child at the
expense of the DoDDS or the Military De-
partment concerned and to call and question
witnesses.

j. Those normally authorized to attend a
hearing shall be the parents of the individual
with disabilities, the counsel and personal
representative of the parents, the counsel
and professional employees of the DoDDS or
the Military Department concerned, the
hearing officer, and a person qualified to
transcribe or record the proceedings. The
hearing officer may permit other persons to
attend the hearing, consistent with the pri-
vacy interests of the parents and the individ-
ual with disabilities, if the parents have the
right to an open hearing on waiving in writ-
ing their privacy rights and those of the in-
dividual with disabilities.

k. A verbatim transcription of the hearing
shall be made in written or electronic form
and shall become a permanent part of the
record. A copy of the written transcript or
electronic record of the hearing shall be
made available to a parent on request and
without cost. The hearing officer may allow
corrections to the written transcript or elec-
tronic recording for conforming it to actual
testimony after adequate notice of such
changes is given to all parties.

I. The hearing officer’s decision of the case
shall be based on the record, which shall in-
clude the petition, the answer, the written
transcript or the electronic recording of the
hearing, exhibits admitted into evidence,
pleadings or correspondence properly filed
and served on all parties, and such other
matters as the hearing officer may include in
the record, if such matter is made available
to all parties before the record is closed
under paragraph D.1.m. of this appendix.

m. The hearing officer shall make a full
and complete record of a case presented for
adjudication.
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n. The hearing officer shall decide when
the record in a case is closed.

o. The hearing officer shall issue findings
of fact and render a decision in a case not
later than 50 calendar days after being as-
signed to the case, unless a discovery request
under section D.2. of this appendix, is pend-
ing.

2. Discovery

a. Full and complete discovery shall be
available to parties to the proceeding, with
the ‘“‘Federal Rules of Civil Procedure,”
Rules 26-37, codified at 28 U.S.C. serving as a
guide.

b. If voluntary discovery cannot be accom-
plished, a party seeking discovery may file a
motion with the hearing officer to accom-
plish discovery, provided such motion is
founded on the relevance and materiality of
the proposed discovery to the issues. An
order granting discovery shall be enforceable
as is an order compelling testimony or the
production of evidence.

c. A copy of the written or electronic tran-
scription of a deposition taken by the
DoDDS or the Military Department con-
cerned shall be made available free of charge
to a parent.

3. Witnesses; Production of Evidence

a. All witnesses testifying at the hearing
shall be advised that it is a criminal offense
knowingly and willfully to make a false
statement or representation to a Depart-
ment or Agency of the U.S. Government as
to any matter in the jurisdiction of that De-
partment or Agency. All witnesses shall be
subject to cross-examination by the parties.

b. A party calling a witness shall bear the
witness’ travel and incidental expenses asso-
ciated with testifying at the hearing. The
DoDDS or the Military Department con-
cerned shall pay such expenses when a wit-
ness is called by the hearing officer.

c. The hearing officer may issue an order
compelling the attendance of witnesses or
the production of evidence on the hearing of-
ficer’s own motion or, if good cause be
shown, on motion of a party.

d. When the hearing officer determines
that a person has failed to obey an order to
testify or to produce evidence, and such fail-
ure is in knowing and willful disregard of the
order, the hearing officer shall so certify.

e. The party or the hearing officer seeking
to compel testimony or the production of
evidence may, on the certification provided
for in paragraph D.3.d. of this appendix, file
an appropriate action in a court of com-
petent jurisdiction to compel compliance
with the hearing officer’s order.
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4. Hearing Officer’s Findings of Fact and
Decision

a. The hearing officer shall make written
findings of fact and shall issue a decision set-
ting forth the questions presented, the reso-
lution of those questions, and the rationale
for the resolution. The hearing officer shall
file the findings of fact and decision with the
Director, DOHA, with a copy to the parties.

b. The Director, DOHA, shall forward to
the Director, DoDDS, or to the Military De-
partment concerned, and to the NAP or the
ICC, as appropriate, copies with all person-
ally identifiable information deleted, of the
hearing officer’s findings of fact and decision
or, in cases that are administratively ap-
pealed, of the final decision of the DOHA Ap-
peal Board.

c. The hearing officer shall have the au-
thority to impose financial responsibility for
early intervention services, educational
placements, evaluations, and related services
under his or her findings of fact and decision.

d. The findings of fact and decision of the
hearing officer shall become final unless a
notice of appeal is filed under section F.1.
The DoDDS or the Military Department con-
cerned shall implement a decision as soon as
practicable after it becomes final.

E. Determination Without Hearing

1. At the request of a parent of an infant,
toddler, or child age 3 to 21, inclusive, when
early intervention or special educational (in-
cluding related) services are at issue, the re-
quirement for a hearing may be waived, and
the case may be submitted to the hearing of-
ficer on written documents filed by the par-
ties. The hearing officer shall make findings
of fact and issue a decision in the period
fixed by paragraph D.l.0. of this appendix.

2. The DoDDS or the Military Department
concerned may oppose a request to waive
that hearing. In that event, the hearing offi-
cer shall rule on that request.

3. Documents submitted to the hearing of-
ficer in a case determined without a hearing
shall comply with paragraph D.l.h. of this
appendix. A party submitting such docu-
ments shall provide copies to all other par-
ties.

F. Appeal

1. A party may appeal the hearing officer’s
findings of fact and decision by filing a writ-
ten notice of appeal with the Director,
DOHA, within 5 calendar days of receipt of
the findings of fact and decision. The notice
of appeal must contain the appellant’s cer-
tification that a copy of the notice of appeal
has been provided to all other parties. Filing
is complete on mailing.

2. Within 10 calendar days of filing the no-
tice of appeal, the appellant shall submit a
written statement of issues and arguments
to the Director, DOHA, with a copy to the
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other parties. The other parties shall submit
a reply or replies to the Director, DOHA,
within 15 calendar days of receiving the
statement, and shall deliver a copy of each
reply to the appellant. Submission is com-
plete on mailing.

3. The Director, DOHA, shall refer the mat-
ter on appeal to the DOHA Appeal Board. It
shall determine the matter, including the
making of interlocutory rulings, within 60
calendar days of receiving timely submitted
replies under section F.2. of this appendix.
The DOHA Appeal Board may require oral
argument at a time and place reasonably
convenient to the parties.

4. The determination of the DOHA Appeal
Board shall be a final administrative deci-
sion and shall be in written form. It shall ad-
dress the issues presented and set forth a ra-
tionale for the decision reached. A deter-
mination denying the appeal of a parent in
whole or in part shall state that the parent
has the right under 20 U.S.C. 921 et seq. and
1400 et seq., to bring a civil action on the
matters in dispute in a district court of the
United States without regard to the amount
in controversy.

5. No provision of this Instruction or other
DoD guidance may be construed as confer-
ring a further right of administrative review.
A party must exhaust all administrative
remedies afforded by this appendix before
seeking judicial review of a determination
made under this appendix.

G. Publication and Indexing of Final Decisions

The Director, DOHA, shall ensure that
final decisions in cases arising under this ap-
pendix are published and indexed to protect
the privacy rights of the parents who are
parties in those cases and the children of
such parents, in accordance with DoD Direc-
tive 5400.111.

PART
IMMUNODEFICIENCY
(HIV-1)

58—HUMAN
VIRUS

Sec.
58.1
58.2
58.3
58.4
58.5
58.6

Purpose.
Applicability.
Definitions.
Policy.
Responsibilities.
Procedures.

APPENDIX A TO PART 58—ADMINISTRATION OF
OFFICER APPLICANTS

APPENDIX B TO PART 58—HIV-1 TESTING OF
DoD CIVILIAN EMPLOYEES

1Copies may be obtained, at cost, from the
National Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
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APPENDIX C TO PART 58—PERSONNEL NOTIFI-
CATION AND EPIDEMIOLOGICAL INVESTIGA-
TION

AUTHORITY: 10 U.S.C. 113.

SOURCE: 56 FR 15281, Apr. 16, 1991, unless
otherwise noted.

§58.1 Purpose.

This part supersedes Deputy Sec-
retary of Defense Memorandum, ‘‘Pol-
icy on ldentification, Surveillance, and
Administration of Personnel Infected
with Human Immunodeficiency Virus
(HIV),” August 4, 1988, Deputy Sec-
retary of Defense Memorandum, ‘‘Rec-
ommendations for Revision of DoD
Human Immunodeficiency Virus (HIV)
Policies,” March 8, 1988, Assistant Sec-
retary of Defense (Health Affairs)
Memorandum, “‘Policy on Clinical
Evaluation, Staging and Disease Cod-
ing of Military Personnel Infected with
Human Immunodeficiency Virus
(HIV),” September 11, 1987, Assistant
Secretary of Defense (Health Affairs)
Memorandum, “The DoD HTLV-III
Testing Program,” December 5, 1985,
Assistant Secretary of Defense (Health
Affairs) Memorandum, ‘“Military Im-
plementation of Public Health Service
Provisional Recommendations Con-
cerning Testing Blood and Plasma for
Antibodies to HTLV-III,”” July 17, 1985,
to update policy, responsibilities, and
procedures on identification, surveil-
lance, and administration of civilian
and military personnel infected with
HIV-1.

§58.2 Applicability.

This part applies to the Office of the
Secretary of Defense, the Military De-
partments (including their Reserve
components), the Chairman of the
Joint Chiefs of Staff and the Joint
Staff, the Unified and Specified Com-
mands, and the Defense Agencies (here-
after referred to collectively as ‘“‘the
DoD Components’). The term “Mili-
tary Services,” as used herein, refers to
the Army, the Navy, the Air Force, and
the Marine Corps.

§58.3 Definitions.

(@) Human Immunodeficiency Virus-1
(HIV-1). The virus most commonly as-
sociated with the Acquired Immune
Deficiency Syndrome (AIDS) in the
United States.
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(b) HIV-1 and/or AIDS Education Pro-
gram. Any combination of information,
education, and behavior-change strate-
gies designed to facilitate behavioral
alteration that will improve or protect
health. Included are those activities in-
tended to support or influence individ-
uals in managing their own health
through lifestyle decisions and self-
care. Operationally, such programs in-
clude community, worksite, and clini-
cal aspects using appropriate public
health education methodologies.

(c) Serologic Evidence of HIV-1 Infec-
tion. A reactive result given by a Food
and Drug Administration (FDA)-ap-
proved enzyme-linked immunosorbent
assay (ELISA) serologic test that is
confirmed by a reactive and diagnostic
immunoelectrophoresis test (Western
blot (WB)) test on two separate sam-
ples.

(d) Host Nation. A foreign nation to
which DoD U.S. civilian employees are
assigned to perform their official du-
ties.

(e) DoD Civilian Employees. Current
and prospective DoD U.S. civilian em-
ployees, including appropriated and
nonappropriated fund personnel. This
does not include members of the family
of DoD civilian employees, employees
of, or applicants for, positions with
contractors performing work for the
Department of Defense, or their fami-
lies.

(f) Epidemiological Assessment. The
process by which personal and con-
fidential information on the possible
modes of transmission of HIV-1 are ob-
tained from an HIV-1 infected person.
This information is used to determine
if previous, present, or future contacts
of the infected individual are at risk
for infection with HIVV-1 and to prevent
further transmission of HIV-1.

§58.4 Policy.

It is DoD policy to:

(a) Deny eligibility for appointment
or enlistment for Military Service to
individuals with serologic evidence of
HIV-1 infection.

(b) Screen active duty (AD) and Re-
serve component military personnel
periodically for serologic evidence of
HIV-1 infection.
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(c) Refer AD personnel with serologic
evidence of HIV-1 infection for a medi-
cal evaluation of fitness for continued
service in the same manner as person-
nel with other progressive illnesses, as
specified in DoD Directive 1332.18.1
Medical evaluation shall be conducted
in accordance with the standard clini-
cal protocol, as described in the Stand-
ard Clinical Protocol.2 Individuals with
serologic evidence of HIV-1 infection
who are fit for duty shall not be retired
or separated solely on the basis of sero-
logic evidence of HIV-1 infection. AD
personnel with serological evidence of
HIV-1 infection or who are ELISA re-
peatedly reactive, but WB negative or
indeterminate, shall be advised to re-
frain from donating blood.

(d) Deny eligibility for extended AD
(duty for a period of more than 30 days)
to those Reserve component members
with serologic evidence of HIV-1 infec-
tion (except under conditions of mobi-
lization and on the decision of the Sec-
retary of the Military Department con-
cerned). Reserve component members
who are not on extended AD or who are
not on extended full-time National
Guard duty, and who show serologic
evidence of HIV-1 infection, shall be
transferred involuntarily to the Stand-
by Reserve only if they cannot be uti-
lized in the Selected Reserve.

(e) Retire or separate AD or Reserve
Service members infected with HIV-1
who are determined to be unfit for fur-
ther duty, as implemented in DoD Di-
rective 1332.18.

(f) Ensure the safety of the blood sup-
ply through policies of the Head of the
Armed Services Blood Program Office,
the FDA guidelines, and the accredita-
tion requirements of the Head of the
American Association of Blood Banks.

(g) Comply with applicable statutory
limitations on the use of the informa-
tion obtained from a Service member
during, or as a result of, an epidemio-
logic assessment interview and the re-
sults obtained from laboratory tests
for HIV-1, as provided in this part.

1Copies may be obtained at cost, from the
National Technical Information Services,
5285 Port Royal Road, Springfield, VA 22161.

2Forward requests for copies to the Office
of the Assistant Secretary of Defense (Health
Affairs), the Pentagon, Washington, DC
20301-1200.

§58.5

(h) Control transmission of HIV-1
through an aggressive disease surveil-
lance and health education program.

(i) Provide education and voluntary
HIV-1 serologic screening for DoD
healthcare beneficiaries (other than
Service members).

(J) Comply with host-nation require-
ments for HIVV-1 screening of DoD civil-
ian employees, as described in appendix
B to this part.

§58.5 Responsibilities.

(a) The Assistant Secretary of De-
fense (Health Affairs), in coordination
with the Assistant Secretary of De-
fense (Force Management and Person-
nel) (ASD(FM&P)), the General Coun-
sel of the Department of Defense (GC,
DoD), and the Assistant Secretary of
Defense (Reserve Affairs), is respon-
sible for establishing policies, proce-
dures, and standards for the identifica-
tion, surveillance, and administration
of personnel infected with HIV-1. The
Assistant Secretary of Defense (Health
Affairs) (ASD(HA)) shall provide over-
all policy guidance and approval for
the HIV-1 and/or AIDS education and
information efforts and shall establish
the HIV-1 and/or AIDS Information and
Education Coordinating Committee.

(b) The Secretaries of the Military
Departments shall establish Service
policies, procedures, and standards for
the identification, surveillance, edu-
cation, and administration of personnel
infected with HIV-1, based on and con-
sistent with all sections of this part.

(c) The Assistant Secretary of De-
fense (Force Management and Person-
nel) shall establish and revise policies
governing HIV-1 screening of DoD ci-
vilian employees assigned to, perform-
ing official travel in, or deployed on
ships with ports of call at host nations,
in coordination with the ASD(HA), the
Assistant Secretary of Defense (Inter-
national Security Affairs), and the GC,
DoD.

(d) The Assistant Secretary of De-
fense (International Security Affairs)
shall identify or confirm host-nation
HIV-1 screening requirements for DoD
civilians, transmit this information to
the ASD(FM&P), and coordinate re-
quests for screening with the Secretary
of State.
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(e) The Heads of the DoD Components
shall implement HIV-1 screening poli-
cies and procedures for DoD civilian
employees identified in §58.5(c) and
shall take the following actions:

(1) Report newly established host-na-
tion HIV-1 screening requirements to
the ASD(FM&P) and provide sufficient
background information to support a
decision. This reporting requirement is
exempt from licensing, in accordance
with DoD 7750.5-M,3 paragraph E.4.b.

(2) Develop and distribute policy im-
plementing instructions.

(3) Establish procedures to notify in-
dividuals who are evaluated as HIV-1
seropositive and provide initial coun-
seling to them.

§58.6 Procedures.

(a) Applicants for Military Service
and, periodically, AD and Reserve com-
ponent military personnel shall be
screened for serologic evidence of HIV-
1 infection. Testing and interpretation
of results shall be in accordance with
the procedures in HIV-1 Testing and
Interpretation of Results.4 Test results
shall be reported to the Reportable Dis-
ease Data Base, as described in the
ASD(HA) Memorandum.

(b) Applicants for enlisted service
shall be screened at the Military En-
trance Processing Stations or the ini-
tial point of entry to Military Service.
Applicants who enlist under a delayed
enlistment program, but before entry
on AD and who exhibit serologic evi-
dence of HIV-1 infection, may be dis-
charged due to erroneous enlistment.

(c) Officer candidates shall be
screened during their preappointment
and/or precontracting physical exam-
ination. The disposition of officer ap-
plicants who are ineligible for appoint-
ment due to serologic evidence of HIV-
1 infection shall be in accordance with
the procedures in appendix A of this
part.

(d) Applicants for Reserve compo-
nents shall be screened during the nor-
mal entry physical examinations or in
the preappointment programs estab-
lished for officers. Those individuals
with serologic evidence of HIV-1 infec-
tion who are required to meet acces-

3See footnote 1 to §58.4(c)
4See footnote 2 to §58.4(c)
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sion medical fitness standards to en-
list, or be appointed, are not eligible
for Military Service with the Reserve
components.

(e) Initial testing and periodic retest-
ing of AD and Reserve component per-
sonnel shall be accomplished in the pri-
ority listed in Disease Surveillance and
Health Education.s

(f) AD personnel (including Active
Guard and/or Reserve) who exhibit se-
rologic evidence of HIV-1 infection
shall receive a medical evaluation.
Guard and Reserve personnel, not on
extended AD, must obtain a medical
evaluation from a civilian physician.

(g) The Head of each Military Service
shall appoint an HIV-1 and/or AIDS
education program coordinator to
serve as the focal point for all HIV-1
and/or AIDS education program issues
and to integrate the educational activi-
ties of the medical and personnel de-
partments.

(h) An HIV-1 and/or AIDS Informa-
tion and Education Coordinating Com-
mittee shall be established to enhance
communication among the Heads of
the Military Services, recommend joint
education policy and program actions,
review education program implementa-
tion, and recommend methodologies
and procedures for program evaluation.
That committee shall be chaired by a
representative of the ASD(HA). Mem-
bers shall include two representatives
from the Office of the ASD(FM&P)
(OASD(FM&P)), and the HIV-1 and/or
AIDS education program coordinator
from each Military Service. Additional
members shall represent the Armed
Services Blood Program Office and, on
an ad hoc basis, the Office of the
ASD(HA). Policy and program propos-
als shall be coordinated with the Sec-
retaries of the Military Departments.

(i) The Head of each Military Service
shall prepare a plan for the implemen-
tation of a comprehensive HIV-1 and/or
AIDS education program that includes
specific objectives with measurable ac-
tion steps. The plan shall address infor-
mation, education, and behavior-
change strategies, as described in Dis-
ease Surveillance and Health Edu-
cation.

5See footnote 2 to §58.4(c).
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(J) Civilians may not be mandatorily
tested for serologic evidence of HIV-1
infection except as necessary to com-
ply with valid host-nation require-
ments for screening of DoD employees.
Procedures for mandatory screening of
DoD civilians shall be in accordance
with appendix B of this part.

(k) The medical assessment of each
exposure to, and/or case of, HIV-1 in-
fection seen at a military medical
treatment facility (MTF) shall include
an epidemiological assessment of the
potential transmission of HIV-1 to
other persons at risk of infection, in-
cluding sexual and other intimate con-
tacts and family of the patient, and
transfusion history. The occurrence of
HIV-1 infection or serologic evidence of
HIV-1 infection may not be used as a
basis for any disciplinary action
against an individual, except as de-
scribed in Limitations on the Use of In-
formation.®

() Each Head of a military medical
service shall ensure conduction of an
ongoing clinical evaluation of each AD
Service member with serological evi-
dence of HIV-1 infection at least annu-
ally. CD4 lymphocyte percentages or
counts shall be monitored at least
every 6 months. Appropriate preventive
medicine counseling shall also be pro-
vided to all individual patients, and
public health education materials shall
be made available to that medical serv-
ices’ beneficiary population. Each Head
of a military medical service shall en-
sure conduction of longitudinal clinical
evaluations of AD Service members
with serologic evidence of HIV-1 infec-
tion and shall ensure preparation of in-
ternal reports to facilitate timely re-
view and reassessment of current pol-
icy guidelines.

(m) All Heads of the military MTFs
shall notify promptly the cognizant
military health authority, when there
is clinical or laboratory evidence indic-
ative of infection with HIV-1, in ac-
cordance with appendix C of this part.

(n) The Secretary of each Military
Department shall ensure that a mecha-
nism is established to gather data on
the epidemiology of HIV-1 infection of
its members. Such epidemiological re-
search shall be accomplished to ensure

6 See footnote 2 to §58.4(c).
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appropriate protection of information
given by the Service member on the
means of transmission.

(0) The Secretary of the Army, as the
Head of the lead Agency for infectious
disease research within the Depart-
ment of Defense, shall budget for and
fund tri-Military Department DoD
HIV-1 research efforts, in accordance
with guidance provided by the
ASD(HA). The research program shall
focus on the epidemiology and natural
history of HIV-1 infections in military
and military associated populations; on
improving the methods for rapid diag-
nosis and patient evaluation; and on
studies of the immune response to
HIV-1 infection, including the poten-
tial for increased risk in the military
operational environment.

(p) Service members with serologic
evidence of HIV-1 infection shall be as-
signed within the United States, in-
cluding Alaska, Hawaii, and Puerto
Rico, due to the high priority assigned
to the continued medical evaluation of
military personnel. The Secretaries of
the Military Departments may restrict
such individuals to nondeployable
units or positions for purposes of force
readiness. To protect the health and
safety of Service members with sero-
logic evidence of HIV-1 infection and of
other Service members (and for no
other reason), the Secretaries of the
Military Departments may, on a case-
by-case basis, limit assignment of HIV-
l-infected individuals on the nature
and location of the duties performed in
accordance with operational require-
ments.

(q) AD and Reserve component per-
sonnel with serologic evidence of HIV-
1 infection shall be retained or sepa-
rated in accordance with Retention and
Separation.”

(r) The ASD(HA), in coordination
with the Heads of the Military Serv-
ices, shall revise Standard Clinical
Protocol, HIV-1 Testing and Interpre-
tation of Results, Disease Surveillance
and Health Education, Procedure for
Evaluating T-Helper Cell Count, as ap-
propriate. The ASD(FM&P) shall revise
appendix B to this part, as appropriate,
through publication in the FEDERAL

7See footnote 2 to §58.4(c).
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REGISTER. Revisions under this para-
graph shall be in coordination with the
GC, DoD.

APPENDIX A TO PART 58—ADMINISTRA-
TION OF OFFICER APPLICANTS

Administration of officer applicants who
are ineligible for appointment, due to sero-
logic evidence of HIV-1 infection, shall be in
accordance with the following provisions:

A. Enlisted members who are candidates
for appointment through Officer Candidate
School (OCS) or Officer Training School
(OTS) programs shall be disenrolled imme-
diately from the program. If OCS and/or OTS
is the individual’s initial entry training, the
individual shall be discharged. If the sole
basis for discharge is serologic evidence of
HIV-1 infection, an honorable or entry-level
discharge, as appropriate, shall be issued. A
candidate who has completed initial entry
training during the current period of service
before entry into candidate status shall be
administered in accordance with Service reg-
ulations for enlisted personnel.

B. Individuals in preappointment pro-
grams, such as Reserve Officer Training
Corps (ROTC) and Health Professions Schol-
arship Program participants, shall be
disenrolled from the program. However, the
Head of the Military Service concerned, or
the designated representative, may delay
disenrollment to the end of the academic
term (i.e., semester, quarter, or similar pe-
riod) in which serologic evidence of HIV-1 in-
fection is confirmed. Disenrolled partici-
pants shall be permitted to retain any finan-
cial support through the end of the academic
term in which the disenrollment is effected.
Financial assistance received in these pro-
grams is not subject to recoupment, if the
sole basis for disenrollment is serologic evi-
dence of HIV-1 infection.

C. Service academy cadets, midshipmen,
and personnel attending the Uniformed Serv-
ices University of the Health Sciences
(USUHS) shall be separated from the respec-
tive Service academy or USUHS and dis-
charged. The Head of the Military Service
concerned, or the designated representative,
may delay separation to the end of the cur-
rent academic year. A cadet or midshipman
granted such a delay in the final academic
year, who is otherwise qualified, may be
graduated without commission and, there-
after, discharged. If the sole basis for dis-
charge is serologic evidence of HIV-1 infec-
tion, an honorable discharge shall be issued.

D. Commissioned officers in DoD-sponsored
professional education programs leading to
appointment in a professional military spe-
cialty (including, but not limited to, medi-
cal, dental, chaplain, and legal and/or judge
advocate) shall be disenrolled from the pro-
gram at the end of the academic term in
which serologic evidence of HIV-1 infection
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is confirmed. Disenrolled officers shall be ad-
ministered in accordance with Service regu-
lations. Except as specifically prohibited by
statute, any additional Service obligation
incurred by participation in such programs
shall be waived, and financial assistance re-
ceived in these programs shall not be subject
to recoupment. Periods spent by such offi-
cers in these programs shall be applied fully
toward satisfaction of any preexisting Serv-
ice obligation.

E. AIll personnel disenrolled from officer
programs who are to be separated shall be
given appropriate counseling, to include pre-
ventive medicine counseling and advice to
seek treatment from a civilian physician.

APPENDIX B TO PART 58—HIV-1 TESTING
OF DoD CIVILIAN EMPLOYEES

A. Requests for authority to screen DoD ci-
vilian employees for HIV-1 shall be directed
to the ASD(FM&P). Only requests that are
based on a host-nation HIV-1 screening re-
quirement shall be accepted. Requests based
on other concerns, such as sensitive foreign
policy or medical healthcare issues, shall not
be considered under this part. Approvals
shall be provided in writing by the
ASD(FM&P). Approvals shall apply to all of
the Heads of the DoD Components that may
have activities located in the host nation.

B. Specific HIV-1 screening requirements
may apply to DoD civilian employees cur-
rently assigned to positions in the host na-
tion, and to prospective employees. When ap-
plied to prospective employees, HIV-1
screening shall be considered as a require-
ment imposed by another nation that must
be met before the final decision to select the
individual for a position or before approving
temporary duty or detail to the host nation.
The Secretary of Defense has made no offi-
cial commitment, for positions located in
host nations with HIV-1 screening require-
ments, to those individuals who refuse to co-
operate with the screening requirement or to
those who cooperate and are diagnosed as
HIV-1 seropositive.

C. DoD civilian employees who refuse to
cooperate with the screening requirement
shall be treated, as follows:

1. Those who volunteered for the assign-
ment, whether permanent or temporary,
shall be retained in their official position
without further action and without prejudice
to employee benefits, career progression op-
portunities, or other personnel actions to
which those employees are entitled under ap-
plicable law or regulation.

2. Those who are obligated to accept
asssignment to the host nation under the
terms of an employment agreement, regu-
larly scheduled tour of duty, or similar and/
or prior obligation may be subjected to an
appropriate adverse personnel action under
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the specific terms of the employment agree-
ment or other authorities that may apply.

3. Host-nation screening requirements,
which apply to DoD civilian employees cur-
rently located in that county, also must be
observed. Appropriate personnel actions may
be taken, without prejudice to employee
rights and privileges, to comply with the re-
quirements.

D. Individuals who are not employed in the
host nation, who accept the screening, and
who are evaluated as HIV-1 seropositive
shall be denied the assignment on the basis
that evidence of seronegativity is required
by the host nation. If denied the assignment,
such DoD employees shall be retained in
their current positions without prejudice.
Appropriate personnel actions may be taken,
without prejudice to employee rights and
privileges, on DoD civilian employees cur-
rently located in the host nation. In all
cases, employees shall be given proper coun-
seling and shall retain all the rights and ben-
efits to which they are entitled, including
accommodations for the handicapped as in
the ASD(FM&P) Memorandum?! “‘Informa-
tion and Guidance on Human
Immunodeficiency Virus (HIV)” January 22,
1988 and FPM Bulletin, 792-422 and for em-
ployees in the United States (29 U.S.C. 794).
Non-DoD employees should be referred to ap-
propriate support service organizations.

E. Some host nations may not bar entry to
HIV-1-seropositive DoD civilian employees,
but may require reporting of such individ-
uals to host-nation authorities. In such
cases, DoD civilian employees who are evalu-
ated as HIV-1 seropositive shall be informed
of the reporting requirements. They shall be
counseled and given the option of declining
the assignment and retaining their official
positions without prejudice or notification
to the host nation. If assignment is accepted,
the requesting authority shall release the
HIV-1 seropositive result, as required. Em-
ployees currently located in the host nation
may also decline to have seropositive results
released. In such cases, they may request
and shall be granted early return at Govern-
ment expense or other appropriate personnel
action without prejudice to employee rights
and privileges.

F. A positive confirmatory test by WB
must be accomplished on an individual if the
screening test (ELISA) is positive. A civilian
employee may not be identified as HIV-1
antibody positive, unless the confirmatory
test (WB) is positive. The clinical standards
in this Directive shall be observed during
initial and confirmatory testing.

G. Procedures shall be established by the
Heads of the DoD Components to protect the
confidentiality of test results for all individ-

1See footnote 2 to §58.4(c).
2See footnote 2 to §58.4(c).
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uals, consistent with the ASD(FM&P) Memo-
randum and DoD Directive 5400.11.3

H. Tests shall be provided by the Heads of
the DoD Components at no cost to the DoD
civilian employees, including applicants.

I. DoD civilian employees infected with
HIV-1 shall be counseled appropriately.

APPENDIX C TO PART 58—PERSONNEL
NOTIFICATION AND EPIDEMIOLOGICAL
INVESTIGATION

A. Personnel Notification

1. On notification by a medical health au-
thority of an individual with serologic or
other laboratory or clinical evidence of HIV-
1 infection, the cognizant military health au-
thority shall undertake preventive medicine
intervention, including counseling of the in-
dividual and others at risk of infection, such
as his or her sexual contacts (who are mili-
tary healthcare beneficiaries), on trans-
mission of the virus. The cognizant military
health authority shall coordinate with the
Heads of the military and civilian blood
bank organizations and preventive medicine
authorities to trace back possible exposure
through blood transfusion or donation of in-
fected blood (ASD(HA)) Memorandum and
refer appropriate case-contact information
to the appropriate military or civilian
health authority.

2. All individuals with serologic evidence
of HIV-1 infection who are military
healthcare beneficiaries shall be counseled
by a physician or a designated healthcare
provider on the significance of a positive
antibody test. They shall be advised as to
the mode of transmission of that virus, the
appropriate precautions and personal hy-
giene measures required to minimize trans-
mission through sexual activities and/or inti-
mate contact with blood or blood products,
and of the need to advise any past sexual
partners of their infection. Women shall be
advised of the risk of perinatal transmission
during past, current, and future pregnancies.
The infected individuals shall be informed
that they are ineligible to donate blood and
shall be placed on a permanent donor defer-
ral list.

3. Service members identified to be at risk
shall be counseled and tested for serologic
evidence of HIV-1 infection. Other DoD bene-
ficiaries, such as retirees and family mem-
bers, identified to be at risk shall be in-
formed of their risk and offered serologic
testing, clinical evaluation, and counseling.
The names of individuals identified to be at
risk who are not eligible for military
healthcare shall be provided to civilian
health authorities in the local area where
the index case is identified, unless prohibited

3See footnote 1 to §58.4(c).
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by the appropriate State or host-nation ci-
vilian health authority. Such notification
shall comply with the Privacy Act (5 U.S.C.
552a). Anonymity of the HIV-1 index case
shall be maintained, unless reporting is re-
quired by civil authorities.

4. Blood donors who demonstrate repeat-
edly reactive ELISA tests for HIV-1, but for
whom WB or other confirmatory test is neg-
ative or indeterminate, and who cannot be
reentered into the blood donor pool shall be
appropriately counseled.

B. Epidemiological Investigation

1. Epidemiological investigation shall at-
tempt to determine potential contacts of pa-
tients who have serologic or other labora-
tory or clinical evidence of HIV-1 infection.
The patient shall be informed of the impor-
tance of case-contact notification to inter-
rupt disease transmission and shall be in-
formed that contacts shall be advised or
their potential exposure to HIV-1. Individ-
uals at risk of infection include sexual con-
tacts (male and female); children born to in-
fected mothers; recipients of blood, blood
products, organs, tissues, or sperm; and users
of contaminated intravenous drug para-
phernalia. Those individuals determined to
be at risk who are identified and who are eli-
gible for healthcare in the military medical
system shall be notified. Additionally, the
Secretaries of the Military Departments
shall provide for the notification, either
through local public health authorities or by
DoD healthcare professionals, of the spouses
of Reserve component members found to be
HIV-1-infected. Such notifications shall
comply with the Privacy Act (5 U.S.C. 552a).
The Secretaries of the Military Departments
shall designate all spouses (regardless of the
Service affiliation of the HIV-1-infected Re-
servist) who are notified under this provision
to receive serologic testing and counseling
on a voluntary basis from MTFs under the
Secretaries’ of the Military Departments ju-
risdiction.

2. Communicable disease reporting proce-
dures of civil authorities shall be followed to
the extent consistent with this Directive
through liaison between the military public
health authorities and the appropriate local,
State, territorial, Federal, or host-nation
health jurisdiction.

PART 59—VOLUNTARY MILITARY
PAY ALLOTMENTS

Sec.

59.1 Purpose.

59.2 Applicability.
59.3 Policy.

59.4 Responsibilities.
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AUTHORITY: 37 U.S.C. chapter 13.

SOURCE: 52 FR 34215, Sept. 10, 1987, unless
otherwise noted.

§59.1 Purpose.

This part updates the policies that
implement title 37 U.S. Code, chapter
13 and govern voluntary allotments of
pay and allowances for active and re-
tired members.

§59.2 Applicability.

This part applies to the Office of the
Secretary of Defense and the Military
Departments. The term ‘“‘Military
Service,” as used herein, refers to the

Army, Navy, Air Force, and Marine
Corps.
§59.3 Policy.

(a) General. (1) The voluntary allot-
ment system is provided primarily as a
means to assist military members in
accommodating their personal and
family financial responsibilities to the
exigencies of military service. It is a
convenience and privilege not to be ex-
ploited or abused. To avoid unjustifi-
able expense to the government, its use
shall be limited to the purposes out-
lined in the following paragraphs.

(2) All existing approved registered
allotments of military pay and allow-
ances for active duty and retired mem-
bers that were authorized previously
by this part at the time registered may
be continued as approved allotments.
However, if any such allotments are
discontinued, they may not be reestab-
lished except as a new allotment in ac-
cordance with the requirements of this
part. Any change in the allotment that
is initiated by the service member is
considered a discontinuance, except
those that are beyond the control of
the service member.

(3) Changes beyond the control of the
service member are changes that are of
an administrative nature dictated by
events incidental to the purpose of the
allotment. Examples of administrative
changes that are beyond the control of
the service member are: name and ad-
dress changes by the payee or amount
changes due to contractual obligation
existing at the time the allotment was
executed, such as a mortgage payment
change because of a variable rate mort-
gage or changing escrow requirements.
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Although the changes given above do
not constitute a discontinuance, such
administrative changes that adjust the
amount of the allotment shall be ac-
cepted only when communicated by the
service member on a new allotment re-
quest. Discontinuance occurs with any
mortgage refinancing action.

(4) A change in allotment initiated
by an organizational allottee may be
accepted when the change is docu-
mented properly, is of an administra-
tive nature, and does not increase the
amount allotted.

(b) Active Military Service. Voluntary
allotments of military pay and allow-
ances of service members in active
military service shall be limited to the
following:

(1) The purchase of U.S.
bonds.

(2) The payment of premiums for in-
surance on the life of the allotter, in-
cluding U.S. Government Life Insur-
ance, National Service Life Insurance,
Veterans Group Life Insurance, Navy
Mutual Aid Insurance, Army Mutual
Aid Insurance, and commercial life in-
surance.

(i) Allotments for insurance on the
lives of a spouse or children.

(ii) Allotments for health, accident,
or hospitalization insurance or other
contracts that, as a secondary or inci-
dental feature, include insurance on
the life of the service member are not
authorized.

(iii) Requests to initiate commercial
life insurance allotments shall be proc-
essed only after compliance with re-
quirements of 32 CFR part 276.

(3) The repayment of loans to the
Navy Relief Society, Army Emergency
Relief, Air Force Aid Society, and
American Red Cross.

(4) Allotments to a spouse, former
spouses, other dependents, and rel-
atives who are not designated legally
as dependents. The payment of such an
allotment to a financial institution or
association shall not deprive a service
member of the use of the allotments
authorized by paragraph (b)(6) of this
section.

(5) The voluntary liquidation of in-
debtedness to the United States.

(i) This includes indebtedness in-
curred by reason of defaulted notes in-
sured by the Federal Housing Adminis-

savings

§59.3

tration or guaranteed by the Veterans
Administration (VA); payment of
amounts due under the Retired Serv-
iceman’s Family Protection Plan, in
the case of retired service members
serving on active duty; payment of de-
linquent Federal income taxes; and
other indebtedness to any department
or agency of the U.S. Government, ex-
cept to the department paying the
service member.

(i) This includes repayment of debts
owed to an organization for funds ad-
ministered on behalf of the U.S. Gov-
ernment and any such debts assigned
to a collection agency.

(6) The payment to a financial orga-
nization for credit to an account of the
service member. A financial organiza-
tion is any bank, savings bank, savings
and loan association or similar institu-
tion, or Federal or State chartered
credit union. Monies thus credited to
the service member’s account may
then be used for any purpose in accord-
ance with the desires and direction of
the service member. No more than two
such allotments under this paragraph
shall be allowed any service member at
any one time.

(7) Repayment of loans obtained for
the purchase of a home, including a
mobile home or house trailer used as a
residence by the service member. This
does not authorize repayment of loans
for business purposes or for additions
or improvements to homes, mobile
homes, or house trailers. Allotments
authorized herein are in addition to
those authorized under paragraph (b)(6)
of this section. Only one such allot-
ment shall be allowed any service
member at any one time.

(8) Charitable contributions to the
following:

(i) A Combined Federal Campaign, in
accordance with DOD Directive 5035.1,
“Fund-Raising Within the Department
of Defense,”” April 7, 1978, and DOD In-
struction 5035.5, ““DoD Combined Fed-
eral Campaign-Overseas Areas (CFC-
OA),” August 23, 1978.

(if) Army Emergency Relief, Navy
Relief Society, or affiliates of the Air
Force Assistance Fund.
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(9) Deposits to the account of a serv-
ice member participating in the Uni-
formed Services Savings Deposit Pro-
gram under 10 U.S.C. 1035. This pro-
gram is limited to service members in
a missing status as a result of the Viet-
nam conflict.

(10) Allotments to the VA for deposit
to the Post-Vietnam Era Veterans Edu-
cation Account within the periodic and
cumulative depository limitations
specified in DOD Directive 1322.8, ‘““Vol-
untary Educational Programs for Mili-
tary Personnel,” July 23, 1987. Once au-
thorized by the service member, the al-
lotments must run a minimum of 12
consecutive months, unless the service
member suspends participation or
disenrolls from the program because of
personal hardship

(11) Payment of delinquent State or
local income or employment taxes.

(12) Dental and health insurance al-
lotments for the benefit of the families
of service members.

(c) Retired military personnel. (1) Vol-
untary allotments be service members
receiving retired or retainer pay shall
be limited to the following:

(i) Purchase of U.S. savings bonds.

(iif) Payment of premiums for insur-
ance on the life of the service member
including U.S. Government Life Insur-
ance, National Service Life Insurance,
Veterans Group Life Insurance, Navy
Mutual Aid Insurance, Army Mutual
Aid Insurance, and commercial life in-
surance, subject to the limitations pre-
scribed in paragraph (b)(2) (i) and (ii) of
this section.

(iii) Voluntary liquidation of indebt-
edness to the United States, subject to
the limitations prescribed in paragraph
(b)(5) of this section—

(iv) Allotments to a spouse, former
spouse, and/or children of the retired
service member having a permanent
residence other than that of the retired
service member.

(v) Charitable contributions to the
Army Emergency Relief, Navy Relief
Society, or affiliates of the Air Force
Assistance Fund.

(vi) The repayment of loans to the
Army Emergency Relief, Navy Relief
Society, Air Force Aid Society, or
American Red Cross.

(2) To assist personnel in the transi-
tion from active duty to retired status,
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all allotments authorized for active
duty service members may be contin-
ued, except those allotments in para-
graph (b) (8)(i), (9) and (10) of this sec-
tion. However, if an allotment contin-
ued from active duty, but not author-
ized by paragraph (c)(1) of this section
is discontinued by the retiree, such an
allotment may not be reestablished.

(d) Exclusions and Restrictions. (1) The
amount of pay and allowances that
may be allotted shall exclude amounts
required to be withheld for taxes, lig-
uidations of indebtedness determined
under applicable provisions of law to be
chargeable against the service mem-
ber’s pay account, or required pre-
miums on Servicemen’s Group Life In-
surance.

(2) The total amount that may be al-
lotted shall comply with the restric-
tions in the DOD Military Pay and Al-
lowances Entitlements Manual and
DOD 1340.12-M, “DOD Military Retired
Pay Manual.”

(e) Control and use of forms. (1) Allot-
ment requests shall be accepted only
on authorized allotment forms, unless
otherwise provided in this part. Sup-
plies of allotment forms shall not be
made available to non-Federal organi-
zations, except that each Military De-
partment may authorize issuance of
forms to the Army Emergency Relief,
Navy Relief Society, the Air Force Aid
Society, and American Red Cross.

(2) Active duty enlisted service mem-
bers shall sign the allotment author-
ization form in the presence of the
service member’s commanding officer,
personnel or disbursing officer, or one
of their representative who shall wit-
ness the signature. The Military De-
partments may waive this requirement
for senior enlisted service members and
loan repayment allotments payable to
the Army Emergency Relief, Navy Re-
lief Society, the Air Force Aid Society,
and American Red Cross.

(3) Charitable contribution allotment
requests by enlisted members may be
accepted without a witnessing official,
when submitted on contribution forms
in accordance with DOD Directive
5035.1 and DOD Instruction 5035.5.

(4) Retired military personnel need
not submit allotment requests on the

220



Office of the Secretary of Defense

prescribed forms. A signed personal let-
ter may be used to support an allot-
ment request, change, or cancellation
by retired military members as long as
all required information is provided.

8§59.4 Responsibilities.

(a) The Assistant Secretary of De-
fense (Comptroller) shall exercise pri-
mary management responsibility for
the voluntary military pay allotment
program and provide assistance to the
Military Departments in the form of
instructions, requirements, reviews,
and other guidance.

(b) The Secretaries of the Military
Departments shall ensure that this
part is implemented by the Military
Services concerned.

PART 61—MEDICAL MALPRACTICE
CLAIMS AGAINST MILITARY AND
CIVILIAN PERSONNEL OF THE
ARMED FORCES

Sec.
61.1
61.2
61.3
61.4

AUTHORITY: Pub. L. 94-464, sec. 1(a), 90
Stat. 1985, 10 U.S.C. 1089(f), 2733 and 5 U.S.C.
301.

SOURCE: 43 FR 15148, Apr. 11, 1978, unless
otherwise noted.

Purpose.

Applicability.
Delegation of authority.
Procedures.

§61.1 Purpose.

This Directive: (a) Delegates author-
ity, with the power to redelegate, to
the Secretaries of the Military Depart-
ments to provide relief to health care
personnel of the Department of Defense
from personal tort liability in connec-
tion with their authorized activities,
and (b) establishes procedures to be fol-
lowed in providing such relief.

§61.2 Applicability.

The provisions of this Directive apply
to the Office of the Secretary of De-
fense, the Military Departments, and
all other Department of Defense Com-
ponents.

§61.3 Delegation of authority.

(a) The authority vested in the Sec-
retary of Defense by title 10 U.S.C. sec-
tion 1089(f) hold harmless or provide li-

§61.4

ability insurance for Department of
Defense health care personnel is hereby
delegated to:

(1) The Secretary of each Military
Department for military members and
civilian employees of his Department,
and

(2) The Secretary of the Army for ci-
vilian employees of the Office of the
Secretary of Defense and Department
of Defense Components other than the
Military Departments (see DoD Direc-
tive 5515.9).1

(b) The authority delegated above
may be redelegated as appropriate and
necessary to carry out the provisions
of title 10, U.S.C., section 1089(f).

§61.4 Procedures.

(@) In all cases under title 10 U.S.C.
section 1089, medical personnel shall be
required to:

(1) Promptly forward all process
served upon them or attested true cop-
ies thereof to the appropriate official
designated by the Secretary of the
Military Department concerned;

(2) Furnish such other information
and documents as the Attorney Gen-
eral may request; and

(3) Comply with the directions of the
Attorney General relative to the final
disposition of a claim for damages.

(b) The procedures set forth in title
10 U.S.C. section 2733 and regulations
issued pursuant thereto shall be uti-
lized in determining costs, settlements,
or judgments under title 10 U.S.C. sec-
tion 1089(f).

PART 62—ALCOHOL AND DRUG
ABUSE BY DoD PERSONNEL

Sec.
62.1
62.2
62.3

Purpose.
Applicability.
Definitions.

62.4 Policy.

62.5 Responsibilities.

AUTHORITY: 5 U.S.C. 301, Pub. L. 92-255, 91—
616, 92-129, and 91-513.

SOURCE: 45 FR 61615, Sept. 17, 1980, unless
otherwise noted.

1Filed as part of original. Copies may be
obtained, if needed, from the U.S. Naval Pub-
lications and Forms Center, 5801 Tabor Ave-
nue, Philadelphia, Pa. 19120 Attention: Code
301.
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§62.1 Purpose.

(a) This part states the DoD alcohol
and drug abuse prevention policy, and
implements the standards contained in
Pub. L. 92-255 (86 Stat 65), as amended,
91-616 (84 Stat 1848), as amended, and
92-129 (85 Stat 361), as amended, and the
Federal Personnel Manual (FPM) Sup-
plement 792-2, February 1980.

(b) In addition, this part establishes
policy concerning drug abuse para-
phernalia.

§62.2 Applicability.

The provisions of this part apply to
the Office of the Secretary of Defense,
the Military Departments, the Organi-
zation of the Joint Chiefs of Staff, the
Unified and Specified Commands, and
the Defense Agencies. The term “*Mili-
tary Services” includes the Army,
Navy, Air Force, and Marine Corps.

§62.3 Definitions.

The following definitions are for
operational use within the Department
of Defense. They do not change defini-
tions in statutory provisions and those
regulations and directives that are con-
cerned with determination of mis-
conduct and criminal or civil respon-
sibilities for persons’ acts or omissions.

(a) Alcohol and drug abuse. The use of
alcohol and/or other drugs to an extent
that it has an adverse effect on the
user’s health or behavior, family, com-
munity, or the Department of Defense
and/or the illegal use of such sub-
stances.

(b) Drug trafficking. The illegal or
wrongful introduction of drugs into a
military installation, with the intent
of selling or transferring the drugs; or
the illegal or wrongful sale, transfer, or
distribution of drugs as they are listed
in current schedules of the Controlled
Substances Act, title Il, Comprehen-
sive Drug Abuse and Control Act of 1970
(Pub. L. 91-513) (21 CFR parts 1300-1316).

(c) Alcohol and drug dependence. The
reliance on alcohol and/or other drugs
following administration on a periodic
or continuing basis. Dependence may
be psychological or physical, or both.

(1) Psychological dependence. The
craving for the mental or emotional ef-
fects of a drug that manifests itself in
repeated use and leads to a state of im-
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paired capability to perform normal
functions.

(2) Physical dependence. An alteration
or state of adaptation to a drug after
repeated use that results in withdrawal
symptoms when the drug is discon-
tinued abruptly and/or the develop-
ment of tolerance.

(d) Drug abuse paraphernalia. All
equipment, products, and materials of
any kind that are used, intended for
use, or designed for use, in planting,
propagating, cultivating, growing, har-
vesting, manufacturing, compounding,
converting, producing, processing, pre-
paring, testing, analyzing, packaging,
repackaging, storing, containing, con-
cealing, injecting, ingesting, inhaling,
or otherwise introducing into the
human body a controlled substance in
violation of the Controlled Substances
Act.

§62.4 Policy.

(a) It is the goal of the Department of
Defense to be free of the effects of alco-
hol and drug abuse; of the possession of
and trafficking in illicit drugs by mili-
tary and civilian members of the De-
partment of Defense; and of the posses-
sion, use, sale, or promotion of drug
abuse paraphernalia. Alcohol and drug
abuse is incompatible with the mainte-
nance of high standards of perform-
ance, military discipline, and readi-
ness. Therefore, it is the policy of the
Department of Defense to:

(1) Assess the alcohol and drug abuse
and drug trafficking situation in or in-
fluencing the Department of Defense.

(2) Not induct persons into the Mili-
tary Services who are alcohol or drug
dependent and not hire persons who are
alcohol or drug dependent if that de-
pendency impairs job performance.

(3) Deter and detect alcohol and drug
abuse within the Armed Forces and de-
fense community and drug trafficking
on installations and facilities under
the control of the Department of De-
fense.

(4) Provide continuing education and
training to commanders, supervisors,
program personnel, and other military
members and civilian employees and
their families concerning this policy
and effective measures to alleviate
problems associated with alcohol and
drug abuse.
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(5) Treat or counsel alcohol and drug
abusers and rehabilitate the maximum
feasible number of them.

(6) Discipline and/or discharge drug
traffickers and those alcohol and drug
abusers who cannot or will not be reha-
bilitated, in accordance with appro-
priate laws, regulations, and instruc-
tions.

(7) Work in concert with national al-
cohol and drug abuse prevention pro-
grams, maintaining appropriate rela-
tionships with governmental and non-
governmental agencies.

(8) Prohibit members of the Armed
Forces, and DoD civilians while on the
job, to possess, sell, or use drug abuse
paraphernalia.

(9) Prohibit the possession or sale of
drug abuse paraphernalia by DoD re-
sale outlets to include military ex-
changes, open messes, and com-
missaries, and by private organizations
and concessions located on DoD instal-
lations.

(b) The Department of Defense en-
courages DoD Components to use, as
guidance and as a legal background in
addressing paraphernalia issues, the
Model Drug Paraphernalia Act pre-
pared by the Drug Enforcement Admin-
istration, at the request of the Presi-
dent (Model Drug Paraphernalia Act,
Drug Enforcement, March 1980, Volume
7, No. 1).

(c) Programs and standards of care
promulgated in execution of this policy
for military personnel shall be in com-
pliance with Pub. L. 92-129.

(d) Programs and standards of care
promulgated in execution of this policy
for civilian employees shall be in com-
pliance with Pub. L. 92-255, Pub. L. 91-
616, and FPM Supplement 792-2.

§62.5 Responsibilities.

(a) The Assistant Secretary of Defense
(Health Affairs) (ASD(HA)), or des-
ignated representative, is responsible
for the development, coordination, and
supervision of the DoD alcohol and
drug abuse prevention program, in ac-
cordance with this part and shall:

(1) In coordination with the Assistant
Secretary of Defense (Manpower, Re-
serve Affairs, and Logistics)
(ASD(MRA&L)), develop and promul-
gate policies designed to ensure that
the DoD alcohol and drug abuse pre-

§62.5

vention programs reach military mem-
bers, their families, DoD civilian em-
ployees and, to the extent feasible,
their families. Programs and standards
of care for family members shall be
consistent with those for the military
and civilian components, with accepted
practice in the alcohol and drug abuse
area, and with applicable laws and ju-
risdictional limitations.

(2 In coordination with the
ASD(MRA&L), issue DoD instructions
to implement the DoD alcohol and drug
abuse prevention program, with spe-
cific attention to the functional areas
of assessment, deterrence and detec-
tion, treatment and rehabilitation, and
education and training.

(3) Act as focal point for the Depart-
ment of Defense for interagency and
nongovernmental coordination of na-
tional alcohol and drug abuse preven-
tion programs.

(4) Evaluate and report upon the ef-
fectiveness and efficiency of the DoD
alcohol and drug abuse prevention pro-
gram.

(5) Establish a DoD Alcohol and Drug
Abuse Advisory Committee to advise
on policy and program matters. The
Committee shall include representa-
tives of each Military Service, des-
ignated by the Military Department
concerned, and such other advisors as
the ASD(HA), or designated representa-
tive, considers appropriate. The Com-
mittee charter shall be approved by the
ASD(HA).

(b) The Secretaries of the Military De-
partments and Directors of Defense Agen-
cies shall establish and operate pro-
grams prescribed by this part and sup-
porting DoD instructions. They may
make exceptions to the policy con-
tained in this part only for legitimate
medical, educational, and operational
purposes. This authority shall not be
delegated.

(c) In addition, the Secretaries of the
Military Departments shall require ap-
propriate commanders to assess the
availability of drug abuse parapherna-
lia in the vicinity of DoD installations
through their Armed Forces Discipli-
nary Control Boards and in conformity
with the Armed Forces Disciplinary
Control Boards and Off-Installation
Military Enforcement Guidance, and
take appropriate action, when the
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availability of drug abuse parapherna-
lia reveals a threat to the discipline,
health, welfare, or morals of the Armed
Forces.

PART 62b—DRUNK AND DRUGGED
DRIVING BY DoD PERSONNEL

Sec.

62b.1
62b.2
62b.3
62b.4

Purpose.

Applicability.

Policy.

Procedures.

62b.5 Responsibilities.

62b.6 DoD Intoxicated Driving Prevention
Task Force.

62b.7 Definitions.

APPENDIX 1 TO PART 62b—DRIVER’S LICENSE
INFORMATION (SAMPLE LETTER)

APPENDIX 2 TO PART 62b—STATE DRIVER’S LI-
CENSE AGENCIES

AUTHORITY: 10 U.S.C. 131.

SOURCE: 48 FR 41581, Sept. 16, 1983, unless
otherwise noted.

§62b.1 Purpose.

This part:

(a) Establishes DoD policy regarding
drunk and drugged driving by DoD per-
sonnel (hereafter referred to as ‘‘intoxi-
cated driving”’).

(b) Assigns responsibility for and ex-
plains DoD policy and procedures on
the establishment and operation of the
DoD Intoxicated Driving Prevention
Program, which is designed to address
the problem of and increase the aware-
ness and attention given to intoxicated
driving by DoD personnel.

(c) Establishes the DoD Intoxicated
Driving Prevention Task Force
(DIDPTEF).

§62b.2 Applicability.

This part applies to the Office of the
Secretary of Defense, the Military De-
partments, the Organization of the
Joint Chiefs of Staff, the Unified and
Specified Commands, and the Defense
Agencies (hereafter referred to collec-
tively as ‘“DoD Components’). The
term “*‘Military Services,”” as used here-
in, refers to the Army, Navy, Air
Force, and Marine Corps.

§62b.3 Policy.

(a) Intoxicated driving is incompat-
ible with the maintenance of high
standards of performance, military dis-
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cipline, DoD personnel reliability, and
readiness of military units and sup-
porting activities. It is DoD policy to
reduce significantly the incidence of
intoxicated driving within the Depart-
ment of Defense through a coordinated
program of education, indentification,
law enforcement, and treatment. Spe-
cifically, the goal of the DoD Intoxi-
cated Driving Prevention Program is
to reduce the number of fatalities and
injuries suffered by DoD personnel and
the amount of property damage that
result from intoxicated driving. Per-
sons who engage in intoxicated driving,
regardless of the geographic location of
the incident, have demonstrated a seri-
ous disregard for the safety of them-
selves and others. It is appropriate for
military commanders, in the exercise
of their inherent authority, to protect
the mission of an installation and the
safety of persons and property therein
to restrict driving privileges of persons
who engage in such actions.

(b) The Department of Defense shall
participate in the national effort to
prevent intoxicated driving by main-
taining appropriate relationships with
other governmental agencies and pri-
vate organizations and shall cooperate
with responsible civil authorities con-
sistent with statutory and regulatory
constraints in detecting, identifying,
apprehending, prosecuting, educating,
and counseling intoxicated drivers and
in reporting cases as required by State
laws and applicable Status of Forces
Agreements.

8§62b.4 Procedures.

(a) Education and training. (1) The
Military Services shall provide drug
and alcohol education that focuses on
intoxicated driving for each of the fol-
lowing: law enforcement, public infor-
mation, emergency room, and safety
personnel. Club managers, bartenders,
and waitresses serving alcoholic bev-
erages and Class VI or package sales
personnel shall receive annual re-
fresher training. In addition, leadership
curricula at all levels (PCO/PXO indoc-
trination, training for judge advocates
and military judges, and officer and
noncommissioned officer schools) shall
include specific information and a re-
view of current Military Service policy
on intoxicated driving.
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(2) Other DoD Components shall pro-
vide similar instruction in conjunction
with the training and education re-
quirements of part 62a of this title.

(3) DoD Components shall cooperate,
to the extent feasible and permitted by
law and regulation, with community
leaders and existing grassroots organi-
zations that are working to combat in-
toxicated driving, in planning and im-
plementing local education efforts.

(b) Suspension of driving privileges.
Each DoD Component of its supporting
agency that regulates driving privi-
leges shall establish procedures for
mandatory suspension of driving privi-
leges on military installations and in
areas subject to military traffic super-
vision. They shall establish procedures
for acquiring arrest reports and other
official documentation of intoxicated
driving incidents consistent with appli-
cable laws and regulations. Such proce-
dures shall be sufficiently flexible to
meet local needs.

(1) Military personnel and their fam-
ily members, retired members of the
Military Services, DoD civilian person-
nel, and others with installation driv-
ing privileges may have those driving
privileges suspended, regardless of the
geographic location of an intoxicated
driving incident.

(i) Suspension is authorized for non-
DoD civilians only with respect to inci-
dents occurring on the military instal-
lation or in areas subject to military
traffic supervision.

(ii) With respect to DoD civilian per-
sonnel covered by a negotiated agree-
ment, a suspension under this para-
graph may be reviewed only to the ex-
tent required by the negotiated agree-
ment applicable to the affected em-
ployee. Such matters mandatorily are
excluded from DoD Component admin-
istrative grievance procedures. A griev-
ance under such a procedure will not
delay imposition of a preliminary or 1-
year suspension of driving privileges.

(iii) A notice of suspension will not
become effective until 24 hours after
the incident for which a suspension is
imposed. However, this provision does
not preclude appropriate action to pre-
vent an intoxicated person from oper-
ating a motor vehicle, nor does it af-
fect the validity of an earlier suspen-
sion imposed on the same individual.

§62b.4

(iv) A hearing authorized under para-
graph (b) (2), (3), or (5) of this section,
shall be conducted by the installation
commander. The power to conduct a
hearing and make a decision may be
delegated only to an official whose pri-
mary duties are not in the field of law
enforcement. At a hearing under this
paragraph, the individual shall have
the right to present evidence and wit-
nesses at his or her own expense. The
individual may be represented by coun-
sel at his or her own expense. DoD ci-
vilian personnel may have a personal
representative present in accordance
with applicable laws and regulations.

(2) Suspension based upon lawful ap-
prehension. (i) Preliminary suspension
of driving privileges is mandatory
based upon an arrest report or other of-
ficial documentation of the cir-
cumstances of an apprehension for in-
toxicated driving.

(i) The individual shall be notified in
writing of the preliminary suspension.
The notice shall include the arrest re-
port or other documentation and shall
inform the individual that a 1-year sus-
pension can be imposed upon convic-
tion, imposition of nonjudicial punish-
ment, or action by civilian authorities
leading to suspension or revocation of
the individual’s driver’s license. The
notice shall inform the individual that
he or she has the right to submit a re-
quest within 5 working days to vacate
the preliminary suspension and that
failure to request such a hearing will
result in continuation of the prelimi-
nary suspension.

(iii) If a hearing has not been re-
quested within 5 working days, the pre-
liminary suspension shall be continued
until there has been a criminal, non-
judicial, or administrative disposition.

(iv) If the individual requests a hear-
ing to vacate the preliminary suspen-
sion, it shall be held within 10 working
days of the request. If the official con-
ducting the hearing determines that
the apprehension was based upon prob-
able cause, the preliminary suspension
shall be continued; if not, it shall be
vacated. Such determinations are sole-
ly for purposes of acting on the pre-
liminary suspension and are without
prejudice to the rights of any party in
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a subsequent criminal or administra-
tive proceeding involving the same or a
related incident.

(v) If the individual is acquitted, the
charges are dismissed, or there is an
equivalent determination in a non-
judicial punishment proceeding or ci-
vilian administrative action, the pre-
liminary suspension shall be vacated.

(vi) If there is a conviction, non-
judicial punishment, or civil suspen-
sion or revocation of driving privileges,
the suspension shall be continued for 1
year from the date of the original pre-
liminary suspension. Such action shall
be taken only on the basis of an official
report.

(3) Suspension for refusal to take a
blood alcohol content (BAC) test (i) Pre-
liminary suspension of driving privi-
leges is mandatory based upon an offi-
cial report that an individual refused
to submit to a lawfully requested BAC
test.

(i) The individual shall be notified of
the preliminary suspension in writing.
The notice shall include the arrest re-
port or other documentation and shall
inform the individual that a 1-year sus-
pension can be imposed after a hearing
under paragraph (b)(3)(iv) of this sec-
tion. The notice also shall inform the
individual that he or she has the right
within 5 working days to submit a re-
quest for a hearing to validate the pre-
liminary suspension and that the sus-
pension will be for 1 year if a hearing is
not requested.

(iii) If a hearing is not requested
within 5 working days, the suspension
shall be for 1 year.

(iv) If the individual requests a hear-
ing to vacate the preliminary suspen-
sion, it shall be held within 10 working
days of the request. The hearing shall
consider the arrest report or other offi-
cial documentation, information pre-
sented by the individual, and such
other information as the hearing offi-
cer may deem appropriate. The official
conducting the hearing shall consider
the following issues: (A) Did the offi-
cial have reasonable grounds to believe
that the person had been operating or
was in actual physical control of, a
motor vehicle while intoxicated? (B)
Was the person lawfully cited or appre-
hended for an intoxicated driving of-
fense? (C) Was the individual lawfully
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requested to submit to a BAC test? (D)
Did the person refuse to submit to or
fail to complete a BAC test required by
the law of the jurisdiction in which the
test was requested? If, in view of these
issues, the test was lawfully requested,
the suspension shall be for 1 year, irre-
spective of the ultimate disposition of
the underlying intoxicated driving of-
fense. If not, the preliminary suspen-
sion shall be vacated. Such determina-
tions are solely for purposes of acting
on the preliminary suspension and are
without prejudice to the rights of any
party in a subsequent criminal or ad-
ministrative proceeding involving the
same or a related incident.

(4) Suspension upon conviction, non-
judicial punishment, or civilian adminis-
trative action. (i) Suspension of driving
privileges for 1 year is mandatory when
there has been a conviction, non-
judicial punishment, or civilian revoca-
tion or suspension of driving privileges
for intoxicated driving, regardless of
any prior administrative determina-
tion under §62b.4 (b)(2), (b)(3), or (b)(5).

(if) Such action shall be taken only
on the basis of an official report.

(iii) The individual shall be notified
in writing of the suspension and shall
be notified that an exception may be
granted only under paragraph (b)(6) of
this section.

(iv) The suspension shall be issued by
the installation commander. This au-
thority may be delegated only to an of-
ficial whose primary responsibilities
are not in the field of law enforcement.

(5) Repeat offenders. (i) Preliminary
increase in suspension of driving privi-
leges is mandatory based upon an ar-
rest report or other official documenta-
tion of an individual’s driving in viola-
tion of a suspension imposed under this
part or under similar rules previously
issued by a DoD Component.

(A) The individual shall be notified in
writing of the preliminary increase in
suspension. The notice shall include
the arrest report or other documenta-
tion of the violation as well as docu-
mentation of the original suspension
and shall inform the individual that his
or her original suspension can be in-
creased by 2 years after a hearing
under paragraph (b)(5)(i)(C) of this sec-
tion. The notice shall inform the indi-
vidual that he or she has the right
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within 5 working days to submit a re-
quest for a hearing to vacate the pre-
liminary increase in suspension and
that the original suspension will be in-
creased by 2 years if such a request is
not submitted.

(B) If a hearing has not been re-
quested within 5 working days, the
original suspension shall be increased
by 2 years.

(C) If the individual requests a hear-
ing to vacate the preliminary suspen-
sion, it shall be held within 10 working
days of the request. The hearing shall
consider the arrest report or other offi-
cial documentation, information pre-
sented by the individual, documenta-
tion of the original suspension, and
such other information as the hearing
officer may deem appropriate. If the of-
ficial conducting the hearing deter-
mines that the allegation of driving in
violation of a suspension is supported
by a preponderance of the evidence, the
original suspension shall be increased
by 2 years. If not, the preliminary in-
crease in suspension shall be vacated.
Such determinations are without prej-
udice to the rights of any party in a
subsequent criminal or administrative
proceeding involving the same or a re-
lated incident.

(D) If in a subsequent judicial, non-
judicial, or administrative proceeding,
it is determined that the individual did
not violate a suspension, the prelimi-
nary increase in suspensions shall be
vacated.

(ii) For each subsequent determina-
tion within a 5-year period that a 1-
year suspension is authorized under
paragraph (b) (2) through (4) of this sec-
tion, driving privileges shall be sus-
pended for 2-years. Such period shall be
in addition to any suspension
perviously imposed. Military personnel
shall be prohibited from obtaining or
using a U.S. Government Motor Vehi-
cle Operator’s Indentification Card,
Standard Form (SF) 46, for 6 months
for each such incident. A determina-
tion whether DoD civilian personnel
should be prohibited from obtaining or
using an SE 46 shall be made under
Federal Personnel Manual chapter 930
and other laws and regulations applica-
ble to civilian personnel. Nothing in
this paragraph precludes an installa-
tion commander from imposing a pro-
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hibition upon obtaining or using an SF
46 for a first offense or for such other
reasons as may be authorized under ap-
plicable laws and regulations.

(6) Exceptions. (i) Exceptions to the
mandatory suspension provisions in
this part may be granted under regula-
tions by the DoD Component concerned
on a case-by-case basis. Requests for
exceptions shall be in writing. Such ex-
ceptions may be granted only on the
basis of:

(A) Mission requirements;

(B) Unusual personal or family hard-
ship; or

(C) In the case of a preliminary sus-
pension following lawful apprehension,
delays exceeding 90 days in the formal
disposition of the allegations insofar as
such delays are not attributable to the
individual.

(if) With respect to a person who has
no reasonably available alternate
means of transportation to officially
assigned duties, a limited exception
shall be granted for the sole purpose of
driving directly to and from such du-
ties. This does not authorize a person
to drive on a military installation if
the person’s driver’s license is under
suspension or revocation by a State,
Federal, or host country civil court or
administrative agency. Maximum reli-
ance shall be placed on carpools, public
transportation, and reasonably avail-
able parking facilities adjacent to the
installation before such a limited ex-
ception is granted. Nothing in this pro-
vision precludes appropriate or other
administrative action on the basis of
an intoxicated driving incident or driv-
ing in violation of a previously im-
posed suspension.

(iii) Exceptions granted under this
paragraph shall be reported in writing
to the next official in the chain of com-
mand.

(7) Overseas commanders with au-
thority to issue driver’s licenses shall
establish procedures for suspension of
such licenses for intoxicated driving.
Such procedures, insofar as the com-
manders deem practicable, shall be
similar to the procedures for suspen-
sion of installation driving privileges
prescribed in paragraph (b) (1) through
(6) of this section.

(8) Persons whose installation driving
privileges are suspended for 1 year or
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more under §62b.4(b) (2), (3), or (4),
above, shall complete an alcohol or
drug safety action program or equiva-
lent alcohol education course (mini-
mum of 8 hours) before their installa-
tion driving privileges may be rein-
stated.

(c) Screening. Each DoD Component
or its supporting agency shall establish
procedures for screening military per-
sonnel charged with intoxicated driv-
ing offenses within 7 working days of
issuance of notice of the preliminary
suspension to determine whether a
member is dependent on alcohol or
other drugs. The results of this screen-
ing shall be made available to the com-
mand having jurisdiction over the case
before adjudication. Information con-
cerning personal alcohol and drug
abuse provided by a member in re-
sponse to screening questions may not
be used against the member in a court-
martial or on the issue of characteriza-
tion in an administrative separation
proceeding. Nothing in this provision
precludes introduction of such evidence
for other administrative purposes or
for impeachment or rebuttal purposes
in any proceeding in which evidence of
alcohol or drug abuse (or lack thereof)
first has been introduced by the mem-
ber, nor does it preclude disciplinary or
other action based on independently
derived evidence. DoD civilian person-
nel charged with intoxicated driving
shall be advised of the Civilian Em-
ployee Assistance Program or Installa-
tion Drug and Alcohol Program and
the availability of evaluation in ac-
cordance with Federal Personnel Man-
ual Supplement 792-2. Retired members
of the Military Services shall be ad-
vised of the availability of evaluation
and treatment programs.

(d) Notification of State Driver’s License
Agencies. Each DoD Component or its
supporting agency shall establish a
systematic procedure in accordance
with part 286a of this title to notify
State driver’s license agencies of DoD
personnel whose installation driving
privileges are suspended for 1 year or
more following final adjudication of
the intoxicated driving offense or upon
suspension for refusal to submit to a
lawful BAC test under paragraph (b) of
this section. This notification shall in-
clude the basis for the suspension and
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the BAC level, if known. Exceptions
shall be made only when such a suspen-
sion was increased for an additional 2
years for driving on an installation
while installation driving privileges
were suspended solely on the basis of
driving in violation of suspension (see
paragraph (b)(5) of this section). This
notification shall be sent to the State
in which the driver’s license was issued
and the State in which the installation
is located. Sample letter format is pro-
vided in appendix 1, and State driver’s
license agencies are listed in Appendix
2. DoD Components shall establish a
system to exchange intoxicated driving
and driving privilege suspension data
when DoD personnel transfer from one
location to another to ensure that the
receiving installation continues any
remaining portion of the suspension.
This information requirement is ex-
empt from formal approval and licens-
ing.

(e) The Military Services shall in-
clude the intoxicated driving preven-
tion program as an inspection item of
special interest for Inspector General
or administrative inspections.

(f) The Military Services shall direct
installation commanders to assess the
availability of drug and alcohol in the
vicinity of military installations
through their Armed Forces Discipli-
nary Control Boards or Control Boards
of other appropriate Federal agencies.
Whenever the availability of alcohol or
drugs, or both, at an establishment off-
base presents a threat to the discipline,
health, and welfare of DoD personnel,
such establishments shall be dealt with
as prescribed in the ‘““Armed Forces
Disciplinary Control Board and Off-In-
stallation Military Enforcement Guid-
ance” (Army Regulation No. 190-24,
Marine Corps Order No. 162.2A,
BUPERS Inst. 1620.4A, Air Force Regu-
lation No. 125.11, Commandant Instruc-
tion No. 1620.13).

(g) Cases Involving Death or Serious In-
jury. (1) To the extent permitted by law
and consistent with the Uniform Code
of Military Justice (UCMJ) and the
““Manual for Courts-Martial’’ and in ac-
cordance with trial counsel’s judge-
ment of appropriate tactical and ethi-
cal concerns, consideration shall be
given to presenting a victim’s impact
statement (oral or written statement
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by victims or survivors) before sentenc-
ing in cases involving intoxicated driv-
ing.

(2) Trial counsel are encouraged to
make reasonable efforts to ensure that
the victim or the victim’s family is
provided information about the
progress and disposition of cases proc-
essed under the UCMJ.

(h) DoD Components with field in-
stallations shall establish an awards
and recognition program to recognize
successful local installation intoxi-
cated driving prevention programs.

(i) Each DoD Component or its sup-
porting agency is encouraged to use, as
guidance, ‘“Report on a National Study
of Preliminary Breath Test (PBT) and
Illegal Per Se Laws’ and ‘“‘Interim Re-
port to the Nation by the Presidential
Commission on Drunk Driving.”

8§62b.5 Responsibilities.

(a) The Assistant Secretary of Defense
(Health Affairs) (ASD(HA)) shall:

(1) Develop a coordinated approach to
the reduction of intoxicated driving,
consistent with this part, recognizing

that intoxicated driving prevention
programs shall be designed to meet
local needs.

(2) Appoint the chair of the DIDPTF.

(3) Monitor Military Service and DoD
Component regulations that imple-
ment the DoD Intoxicated Driving Pre-
vention Program.

(4) Act as focal point for the Depart-
ment of Defense for interagency and
nongovernmental coordination of na-
tional intoxicated driving prevention
programs.

(5) Evaluate and report biennially to
the Secretary of Defense on the effec-
tiveness and efficiency of the DoD In-
toxicated Driving Prevention Program.

(b) The Assistant Secretary of Defense
(Manpower, Reserve Affairs, and Logis-
tics) (ASD(MRA&L)) shall:

(1) Ensure the DoD Department
Schools system and section VI schools
include specific material in the cur-
riculum (grades 7 through 12) on the ef-
fects that alcohol and drugs have on
the impairment of driving skills.

(2) Ensure that intoxicated driving,
accident, mishap, and injury data in-
clude:

§62b.5

in three cat-
and .10 and

(i) BAC of drivers
egories—.01-.04, .05-.09,
above.

(ii) Time of day and day of the week
the mishap or injury occurred.

(iii) Type of vehicle (include MOPEDs
with motorcycle data).

(iv) Death and injury data on DoD
personnel Kkilled or injured as a result
of intoxicated driving, include those
who were not intoxicated themselves
but were involved in a mishap as a re-
sult of intoxicated driving by another
party.

(v) Government property damage
cost.

(vi) Cost of treatment of injured DoD
personnel.

(vii) Pertinent data on military per-
sonnel separated or retired as a result
of injury or other action taken because
of:

(A) Intoxicated driving by the person
being separated or retired; or

(B) Intoxicated driving by another
person.

(viii) Other chemical substances
causing intoxicated driving that con-
tributed to an accident.

(3) Provide an annual report to the
Secretary of Defense that assesses the
impact of intoxicated driving on the
Department of Defense. The report
shall include intoxicated driving ar-
rest, apprehension, and conviction data
as well as the number of exceptions
granted to the mandatory suspension
of driving privileges under paragraph
(b)(6) of this section.

(4) Establish procedures (when fea-
sible) under which DoD personnel con-
victed for driving while intoxicated
will pay administrative restitution to
the government for property damage or
medical expenses to the extent per-
mitted by applicable law.

(5) Amend appropriate DoD issuances
to include the use of a preliminary or
prearrest breath test (PBT) to be used
by law enforcement personnel to indi-
cate impairment when the arresting of-
ficer has reason to believe the operator
of a motor vehicle may be intoxicated.
(See ‘““Report on a National Study of
Preliminary Breath Test (PBT) and II-
legal Per Se Laws™).

(c) The Head of each DoD Component
or its Supporting Agency shall establish

229



§62b.6

and operate intoxicated driving preven-
tion programs prescribed by this part.

§62b.6 DoD intoxicated driving pre-
vention task force.

(a) Organization and management. (1)
The DIDPTF shall be chaired by a rep-
resentative of the Deputy Assistant
Secretary of Defense (Health Pro-
motion), Office of the ASD(HA).

(2) The DIDPTF shall consist of rep-
resentatives of the Military Services’
drug and alcohol programs and law en-
forcement communities and a rep-
resentative of the Deputy Assistant
Secretary of Defense (Equal Oppor-
tunity and Safety Policy), Office of the
ASD(MRA&L).

(3) Meetings generally shall be held
bimonthly; however, special sessions
may be required by the chair.

(b) Functions. The DIDPTF shall:

(1) Monitor Military Service and DoD
Component policy as it applies to the
prevention of intoxicated driving.

(2) Review programs and policy de-
veloped by other Federal and State
agencies and make recommendations
of suitable adaptation within the De-
partment of Defense.

(3) Make recommendations to the
ASD(HA) and the ASD(MRA&L) on
matters pertaining to intoxicated driv-
ing.

§62b.7 Definitions.

(a) Blood Alcohol Content (BAC). The
percentage, by weight, of alcohol in a
person’s blood as determined by blood,
urine, or breath analysis. Percent of
weight by volume of alcohol in the
blood is based on grams of alcohol per
100 milliliters of blood.

(b) Conviction. An official determina-
tion or finding as authorized by State
or Federal law or regulation, including
a final conviction by a court or court-
martial (whether based on a plea of
guilty or a finding of guilty and regard-
less of whether the penalty is rebated,
deferred, suspended, or probated), an
unvacated forfeiture of bail or other
collateral deposited to secure a defend-
ant’s appearance in court, a plea of
nolo contendere accepted by a court, or
a payment of a fine.

(c) DoD issuances. DoD Directives, In-
structions, publications and changes
thereto.
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(d) DoD personnel—(1) Civilian person-
nel. Employees of the Department of
Defense whose salary or wages are paid
from appropriated or nonappropriated
funds.

(2) Military personnel. All U.S. mili-
tary personnel on active duty, U.S.
military reserve or National Guard per-
sonnel on active duty, and Military
Service academy cadets.

(e) Driving privileges. Operation of a
privately owned motor vehicle on an
installation or in areas where traffic
operations are under military super-
vision.

(f) Intoxicated driving. Includes one or
more of the following:

(1) Operating a motor vehicle under
any intoxication caused by alcohol or
drugs in violation of Article 111 of the
UCMJ (see paragraphs 190 and 191 of
the ““Manual for Courts-Martial’’ or a
similar law of the jurisdiction in which
the vehicle is being operated.

(2) Operating a motor vehicle with a
BAC of .10 or higher on a military in-
stallation or in an area where traffic
operations are under military super-
vision.

(3) Operating a motor vehicle with a
BAC of .10 or higher in violation of the
law of the jurisdiction in which the ve-
hicle is being operated.

(4) Operating a motor vehicle with a
BAC of .05 but less than .10 in violation
of the law of the jurisdiction in which
the vehicle is being operated if the ju-
risdiction imposes a suspension or rev-
ocation solely on the basis of the BAC
level.

(g) Supporting agency. The agency
that accepts the responsibility and per-
forms the actions necessary to accom-
plish any of the requirements of this
part (for example, one of the Military
Services supporting a Defense Agency
through installation vehicle registra-
tion, screening of intoxicated drivers,
or supervisor education).

APPENDIX 1 TO PART 62b—DRIVER’S
LICENSE INFORMATION (SAMPLE LETTER)

FROM:

TO: Department of Vehicle Registration Li-
censes
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SUBJECT: Notification of Person Convicted
of an Intoxicated Driving Offense.

This letter is your notification that on

i

(date)

(last name, first name, middle initial

and social security number of person)
a member of

(branch of Military Service or DoD Compo-
nent)

(and unit)

(installation location)

was found guilty of (intoxicated driving or
refusal to take a blood alcohol content (BAC)
test in a court-martial, non-judicial proceed-
ing under Article 15 of the UCMJ, or civil
court). (If civil court, give court name and
case number.) (He or she ) holds a

(State) driver’s license, number , is-
sued , expiring on . (He or
she) was arrested

(date and base location)

by (State) (or military) police
while driving vehicle license number

. A BAC test (was or was not) taken
(with a reading of ). Based on the
above information, this individual’s installa-
tion driving privileges have been suspended
for ____ (insert number of years). The individ-
ual’s current address is:

APPENDIX 2 TO PART 62b—STATE
DRIVER’S LICENSE AGENCIES

ALABAMA

Data Processing Unit, Driver’s Licensing Di-
vision, Department of Public Safety, Mont-
gomery, Alabama 36192, (205) 832-5100

ALASKA

MVR Desk, Motor Vehicles, Pouch N, Ju-
neau, Alaska 99811, (907) 465-4361

ARIZONA

Phoenix City Magistrates Court (No street
number required), Phoenix, Arizona 85001,
(602) 262-4001

ARKANSAS

Driver’s Control, P.O. Box 1272, Little Rock,
Arkansas 72203, (501) 371-1631
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CALIFORNIA

Information Services, Department of Motor
Vehicles, P.O. Box 11231, Sacramento, Cali-
fornia 95813

COLORADO

Motor Vehicle Division, Master File Section
44-489, 140 W. 6th Avenue, Denver, Colorado
80204, (303) 866-3751

CONNECTICUT

Assistant Division Chief, 60 State Street,
Wethersfield, Connecticut 06109, (203) 566-
3230

DELAWARE

Senior Clerk, Revocation Section, P.O. Box
698, Dover, Delaware 19901, (302) 736-4427

FLORIDA

Division of Drivers Licenses & Motor Vehi-
cles, Department of Highway Safety,
Kirkman Building, Tallahassee, Florida
32301, (904) 488-2117

GEORGIA

Drivers Support Division, Department of
Public Safety, P.O. Box 1456, Atlanta,
Georgia 30371-2303, (404) 656-5704

HAwAII

Administrator, District Court, 1111 Alakea
Street, Honolulu, Hawaii 96813, (808) 548-
2467

IDAHO

Idaho Transportation Department, Driver
Services, P.O. Box 34, Boise, ldaho 83731,
(208) 334-2534

ILLINOIS

Abstract Informational Unit, Motor Vehicle
Services, 2701 S. Dirksen Parkway, Spring-
field, Illinois 62703, (217) 782-2720

INDIANA

Bureau of Motor Vehicles, Paid Mail Divi-
sion, State Office Building, room 416, Indi-
anapolis, Indiana 46204, (317) 232-2894

lowA

Chief Teletype Operator, Lucas State Office
Building, Des Moines, lowa 50319, (515) 281-
5559

KANSAS

Chief, Driver Control Bureau, State Office
Building, Topeka, Kansas 66626, (913) 296-
3671
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KENTUCKY

Division of Driver Licensing, Justice Cabi-
net, room 220, State Office Building,
Frankfort, Kentucky 40601, (502) 564-6800

LOUISIANA

Department of Public Safety, Office of Motor
Vehicles, P.O. Box 64886, Baton Rouge,
Louisiana 70896

MAINE

Driver Record Section, Motor Vehicle Divi-
sion, Statehouse Station #29, Augusta,
Maine 04333, (207) 289-2733

MARYLAND

Director, Driver Records, 6601 Ritchie High-
way, NE, Glen Burnie, Maryland 21062, (301)
768-7225

MASSACHUSETTS

Registry Motor Vehicles, 100 Nashua Street,
Boston, Massachusetts 02114

MICHIGAN

Commercial Lookup Unit, Michigan Depart-
ment of State, Bureau of Driver & Vehicle
Services, Lansing, Michigan 48918

MINNESOTA

Driver License Division, 108 Transportation
Building, St. Paul, Minnesota 55155, (612)
296-2023

MISSISSIPPI

Mississippi Highway Patrol, MVR Section,
P.O. Box 958, Jackson, Mississippi 39205,
(601) 982-1212, Ext. 268

MISSOURI

Division of Motor Vehicles & Driver Licens-
ing, P.O. Box 629, Jefferson City, Missouri
65105, (No telephone inquiries)

MONTANA

Office Manager, Driver Services, 303 North
Roberts, Helena, Montana 59620, (406) 449-
3000

NEBRASKA

Administrator, P.O. Box 94789, Lincoln, Ne-
braska 68509, (402) 471-3888

NEVADA

Driver Record Section, 555 Wright Way, Car-
son City, Nevada 89701, (702) 885-5505

NEW HAMPSHIRE

Department of Public Safety, Division of
Motor Vehicles, Hazen Drive, Concord, New
Hampshire 03105, (603) 271-2486
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NEw JERSEY

Supervisor, Abstract Section, Dept. of Motor
Vehicles, 137 E. State Street, Trenton, New
Jersey 08625, (609) 292-4558

NEwW MEXICcO

Chief, Motor Transportation Department,
Manuel Lujan Building, Santa Fe, New
Mexico 87503, (505) 827-2362

NEW YORK

New York State Dept. of Motor Vehicles,
Public Service Bureau, Empire State
Plaza, Albany, New York 12228, (518) 474-
0705

NORTH CAROLINA

Director, Driver License Section, Division of
Motor Vehicles, 1100 New Bern Avenue, Ra-
leigh, North Carolina 27697, (919) 733-9906

NORTH DAKOTA

Driving Records, Drivers License Division,
600 E. Boulevard, Bismarck, North Dakota
58505, (701) 224-2603

OHI0

Bureau of Motor Vehicles, Attn.: MVOSPA,
P.O. Box 16520, Columbus, Ohio 43216

OKLAHOMA

Oklahoma Department of Public Safety,
Driver Improvement Division, Box 11415,
Oklahoma City, Oklahoma 73136, (405) 427-
6541

OREGON

Supervisor, Files and Correspondence DMV,
1905 Lana Avenue, NE, Salem, Oregon
97314, (503) 371-2225

PENNSYLVANIA

Division Manager, Citation Processing Divi-
sion, room 302, Bureau of Traffic Safety
Operations, Department of Transportation,
Harrisburg, Pennsylvania 17120

RHODE ISLAND

Department of Motor Vehicles, State Office
Building, Providence, Rhode Island 02903,
(401) 277-2994

SouTH CAROLINA

Motor Vehicle Administrator, P.O. Box 1498,
Columbia, South Carolina 29216, (803) 758-
8428

SOUTH DAKOTA

Driver Improvement Program, 118 W. Cap-
itol, Pierre, South Dakota 57501-2080, (605)
773-4128
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TENNESSEE

Financial Responsibility Section, P.O. Box
945, Nashville, Tennessee 37202, (615) 741-
3954

TEXAS

Director, Motor Vehicle Division, 40th and
Jackson Avenue, Austin, Texas 78779, (512)
465-7611

UTAH

Chief, Drivers License Bureau, 317 State Of-
fice Building, Salt Lake City, Utah 84114,
(801) 965-4411

VERMONT

Director of Law Administration, Department
of Motor Vehicles, 120 State Street, Mont-
pelier, Vermont 05603, (Mail inquiries only)

VIRGINIA

Division of Motor Vehicles, Attn: Driver’s
Licensing and Information Department,
2300 W. Broad Street, Richmond, Virginia
23269, (804) 257-0410

WASHINGTON

Department of Licensing, Driver Services Di-
vision, Highway Licensing Building, Olym-
pia, Washington 98504, (206) 753-6976

WEST VIRGINIA

Department of Motor Vehicles, 1800 Washing-
ton Street, East, Charleston, West Virginia
25317, (304) 348-0238

WISCONSIN

Driver Record File, Department of Transpor-
tation, P.O. Box 7918, Madison, Wisconsin
53707-7918, (608) 266-2360

WYOMING

Criminal Identification Division,
Building, Cheyenne, Wyoming 82002

Boyd

NDR

National Driver Register, room 5117, NHTSA,
400 7th Street SW, Washington, DC 20509

DISTRICT OF COLUMBIA

District of Columbia Department of Trans-
portation, Bureau of Motor Vehicles Serv-
ices, 301 C Street NW, Washington, DC
20001

GUAM

Mr. Patrick Wolfe, Deputy Director, Revenue
and Taxation, Government of Guam,
Agana, Guam 96910

§63.3

PUERTO RICO

Mr. Jose A. Zayas-Berdecia, Director, Bu-
reau of Motor Vehicles, P.O. Box 41243,
Santurce, Puerto Rico 00940

VIRGIN ISLANDS

(Does not participate in the National Driver
Register)

PART 63—FORMER SPOUSE
PAYMENTS FROM RETIRED PAY

Sec.
63.1
63.2
63.3
63.4
63.5
63.6

AUTHORITY: 10 U.S.C. 1408.

SOURCE: 50 FR 2667, Jan. 18, 1985, unless
otherwise noted.

Purpose.

Applicability and scope.
Definitions.

Policy.
Responsibilities.
Procedures.

8§63.1 Purpose.

Under 10 U.S.C. 1408, this part estab-
lishes policy and authorizes direct pay-
ments to a former spouse of a member
from retired pay in response to court-
ordered alimony, child support, or divi-
sion of property.

§63.2 Applicability and scope.

(a) This part applies to the Office of
the Secretary of Defense, the Military
Departments, the Coast Guard (under
agreement with the Department of
Transportation), the Public Health
Service (PHS) (under agreement with
the Department of Health and Human
Services); and the National Oceanic
and Atmospheric Administration
(NOAA) (under agreement with the De-
partment of Commerce). The term
“Uniformed Services,” as used herein,
refers to the Army, Navy, Air Force,
Marine Corps, Coast Guard, commis-
sioned corps of the PHS, and the com-
missioned corps of the NOAA.

(b) This part covers members retired
from the active and reserve compo-
nents of the Uniformed Services who
are subject to court orders awarding al-
imony, child support, or division of
property.

§63.3 Definitions.

(a) Alimony. Periodic payments for
the support and maintenance of a
spouse or former spouse in accordance
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with State law under 42 U.S.C. 662(c). It
includes, but is not limited to, spousal
support, separate maintenance, and
maintenance. Alimony does not include
any payment for the division of prop-
erty.

(b) Annuitant. A person receiving a
monthly payment under a survivor
benefit plan related to retired pay.

(c) Child support. Periodic payments
for the support and maintenance of a
child or children, subject to and in ac-
cordance with State law under 42
U.S.C. 662(b). It includes, but is not
limited to, payments to provide for
health care, education, recreation, and
clothing or to meet other specific
needs of such a child or children.

(d) Court. Any court of competent ju-
risdiction of any State, the District of
Columbia, the Commonwealth of Puer-
to Rico, Guam, American Samoa, the
Virgin Islands, the Northern Mariana
Islands, and the Trust Territory of the
Pacific Islands and any court of the
United States as defined in 28 U.S.C.
451 having competent jurisdiction; or
any court of competent jurisdiction of
a foreign country with which the Unit-
ed States has an agreement requiring
the United States to honor any court
order of such country.

(e) Court Order. As defined under 10
U.S.C. 1408(a)(2), a final decree of di-
vorce, dissolution, annulment, or legal
separation issued by a court, or a court
ordered, ratified, or approved property
settlement incident to such a decree. It
includes a final decree modifying the
terms of a previously issued decree of
divorce, dissolution, annulment, or
legal separation, or a court ordered,
ratified, or approved property settle-
ment incident to such previously is-
sued decree. The court order must pro-
vide for the payment to a member’s
former spouse of alimony, child sup-
port, or a division of property. In the
case of a division of property, the court
order must specify that the payment is
to be made from the member’s dispos-
able retired pay.

(f) Creditable service. Service counted
towards the establishment of any enti-
tlement for retired pay. See paragraphs
10102 through 10108 of DoD 1340.12-M, 42
U.S.C. 212 for the PHS, and 33 U.S.C.
864 and 10 U.S.C. 6323 for NOAA.
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(g) Designated agent. A representative
of a Uniformed Service who will re-
ceive and process court orders under
this part.

(h) Division of property. Any transfer
of property or its value by an individ-
ual to his or her former spouse in com-
pliance with any community property
settlement, equitable distribution of
property, or other distribution of prop-
erty between spouses or former
spouses.

(i) Entitlement. The legal right of a
member to receive retired pay.

(J) Final decree. As defined under 10
U.S.C. 1408(a)(3), a decree from which
no appeal may be taken or from which
no appeal has been taken within the
time allowed for taking such appeals
under the laws applicable to such ap-
peals or a decree from which timely ap-
peal has been taken and such appeal
has been finally decided under the laws
applicable to such appeals.

(k) Former spouse. The former hus-
band or former wife, or the husband or
wife, of a member.

(I) Garnishment. The legal procedure
through which payment is made from
an individual’s pay that is due or pay-
able to another party in order to sat-
isfy a legal obligation to provide child
support, to make alimony payments, or
both, under 5 CFR part 581 and 42
U.S.C. 659 or to enforce a division of
property other than a division of re-
tired pay as property under 10 U.S.C.
1408(d)(5).

(m) Member. A person originally ap-
pointed or enlisted in, or conscripted
into, a Uniformed Service who has re-
tired from the regular or reserve com-
ponent of the Uniformed Service con-
cerned.

(n) Renounced pay. Retired pay to
which a member has an entitlement,
but for which receipt of payment has
been waived by the member.

(0) Retired pay. The gross entitlement
due a member based on conditions of
the retirement law, pay grade, years of
service for basic pay, years of service
for percentage multiplier, if applicable,
and date of retirement (transfer to the
Fleet Reserve or Fleet Marine Corps
Reserve); also known as retainer pay.

[50 FR 2667, Jan. 18, 1985, as amended at 52
FR 25215, July 6, 1987]
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§63.4 Policy.

It is the policy of the Uniformed
Services to honor a former spouse’s re-
quest for direct payment from a given
member’s retired pay in enforcement of
a court order that provides for a ali-
mony, child support, or division of
property, when the terms, conditions,
and requirements in this part are satis-
fied.

§63.5 Responsibilities.

(a) The Assistant Secretary of De-
fense (Comptroller) shall establish pol-
icy and procedures, provide guidance,
coordinate changes with the Uniformed
Services, and monitor the implementa-
tion of this part within the Depart-
ment of Defense.

(b) The Secretaries of the Military
Departments and Heads of the other
Uniformed Services shall implement
this part.

§63.6 Procedures.

(a) Eligibility of former spouse. (1) A
former spouse of a member is eligible
to receive direct payment from the re-
tired pay of that member only pursu-
ant to a court order that satisfies the
requirements and conditions specified
in this part. In the case of a division of
property, the court order must specifi-
cally provide that payment is to be
made from disposable retired pay.

(2) For establishing eligibility for di-
rect payment under a court order that
provides for a division of retired pay as
property, a former spouse must have
been married to the member for 10
years or more, during which the mem-
ber performed 10 years or more of cred-
itable service. There is no 10-year mar-
riage requirement for payment of child
support, alimony, or both.

(b) Application by former spouse. (1) A
former spouse shall deliver to the des-
ignated agent of the member’s Uni-
formed Service a signed DD Form 2293,
Request for Former Spouse Payments
from Retired Pay, or a signed state-
ment that includes:

(i) Notice to make direct payment to
the former spouse from the member’s
retired pay.

(ii) A copy of the court order and
other accompanying documents cer-
tified by an official of the issuing court

§63.6

that provides for payment of child sup-
port, alimony, or division of property.

(iii) A statement that the court order
has not been amended, superseded, or
set aside.

(iv) Sufficient identifying informa-
tion about the member to enable proc-
essing of the application. The identi-
fication should give the member’s full
name, social security number, and Uni-
formed Service.

(v) The full name, address, and social
security number of the former spouse.

(vi) Before payment, the former
spouse shall agree personally that any
future overpayments are recoverable
and subject to involuntary collection
from the former spouse or his or her es-
tate.

(vii) As a condition precedent to pay-
ment, the former spouse shall agree
personally to notify the designated
agent promptly if the operative court
order upon which payment is based is
vacated, modified, or set aside. This
shall include notice of the former
spouse’s remarriage if all or a part of
the payment is for alimony or notice of
a change in eligibility for child support
payments under circumstances of the
death, emancipation, adoption, or at-
tainment of majority of a child whose
support is provided through direct pay-
ment to a former spouse from retired
pay.

(2) If the court order is for a division
of retired pay as property and it does
not state that the former spouse satis-
fied the eligibility criteria found in
paragraph (a)(2) of this section, the
former spouse shall furnish sufficient
evidence for the designated agent to
verify that the requirement was met.

(3) The notification of the designated
agent shall be accomplished by cer-
tified or registered mail, return receipt
requested, or by personal service. Ef-
fective service is not accomplished
until a complete application providing
all information required by this part is
received in the office of the designated
agent, who shall note the date and
time of receipt on the notification doc-
ument.

(4) Not later than 90 days after effec-
tive service, the designated agent shall
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respond to the former spouse as fol-
lows: (i) If the court order will be hon-
ored, the former spouse shall be in-
formed of the date that payments ten-
tatively begin; the amount of each pay-
ment; the amount of gross retired pay,
total deductions, and disposable retired
pay (except in cases where full pay-
ment of a court-ordered fixed amount
will be made); and other relevant infor-
mation if applicable: or (ii) If the court
order will not be honored, the des-
ignated agent shall explain in writing
to the former spouse why the court
order was not honored.

(5) The designated agent for each
Uniformed Service is:

(i) Army: Commander, Army Finance
and Accounting Center, Attn: FINCL-
G, Indianapolis, IN 46249-0160, (317) 542-
2155.

(ii) Navy: Director, Navy Family Al-
lowance Activity, Anthony J.
Celebrezze Federal Building, Cleveland,
OH 44199-2087, (216) 522-5301.

(iii) Air Force: Commander, Air
Force Accounting and Finance Center,
ATTN: JAL, Denver, CO 80279-5000,
(303) 370-7524.

(iv) Marine Corps: Commanding Offi-
cer, Marine Corps Finance Center
(Code AA), Kansas City, MO 64197-0001,
(816) 926-7103.

(v) U.S. Coast Guard, Commanding
Officer (L), Pay and Personnel Center,
444 Quincy Street, Topeka, Kansas
66683-3591; (913) 295-2516.

(vi) Office of General Counsel, De-
partment of Health and Human Serv-
ices, room 5362, 330 Independence Ave-
nue SW., Washington, DC 20201, (202)
475-0153.

(vii) U.S. Coast Guard, Commanding
Officer (L), Pay and Personnel Center,
444 Quincy Street, Topeka, Kansas
66683-3591; (913) 295-2516.

(6) U.S. Attorneys are not designated
agents authorized to receive court or-
ders or garnishments under this part.

(c) Review of Court Orders. (1) The
court order must be regular on its face,
meaning that it is issued by a court of
competent jurisdiction in accordance
with the laws of the jurisdiction.

(2) The court order must be legal in
form and must include nothing on its
face that provides reasonable notice
that it is issued without authority of
law. It is required that the court order
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be authenticated or certified within 90
days immediately preceding its service
on the designated agent.

(3) The court order must be a final
decree.

(4) If the court order was issued while
the member was on active duty and the
member was not represented in court,
the court order or other court docu-
ments must certify that the rights of
the member under the ‘“‘Soldiers’ and
Sailors’ Civil Relief Act of 1940 (50
U.S.C. Appendix 501-591) were complied
with.

(5) Sufficient information must be
contained in the court order to identify
the member.

(6) For court orders that provide for
the division of retired pay as property,
the following conditions apply:

(i) The court must have jurisdiction
over the member by reason of (A) the
member’s residence, other than be-
cause of military assignment in the
territorial jurisdiction of the court; (B)
the member’s domicle in the territorial
jurisdiction of the court; or (C) the
member’s consent to the jurisdiction of
the court.

(if) The treatment of retired pay as
property solely of the member or as
property of the member and the former
spouse of that member must be in ac-
cordance with the law of the jurisdic-
tion of such court.

(iii) The court order or other accom-
panying documents served with the
court order must show the former
spouse was married to the member 10
years or more, during which the mem-
ber performed at least 10 years of cred-
itable service.

(7) Court orders awarding a division
of retired pay as property that were is-
sued before June 26, 1981, shall be hon-
ored if they otherwise satisfy the re-
quirements and conditions specified in
this part. A modification on or after
June 26, 1981, of a court order that
originally awarded a division of retired
pay as property before June 26, 1981,
may be honored for subsequent court-
ordered changes made for clarification,
such as the interpretation of a com-
putation formula in the original court
order. For court orders issued before
June 26, 1981, subsequent amendments
after that date to provide for a division
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of retired pay as property are unen-
forceable under this part. If the court
order awarding a division of retired pay
as property is issued on or after June
26, 1981, subsequent modifications of
that court order shall be honored if
they otherwise satisfy the require-
ments and conditions specified in this
part.

(8) In the case of a division of prop-
erty, the court order must provide spe-
cifically for payment of a fixed amount
expressed in U.S. dollars or payment as
a percentage or fraction of disposable
retired pay. Court orders specifying a
percentage or fraction of retired pay
shall be construed as a percentage or
fraction of disposable retired pay. A
court order that provides for a division
of retired pay by means of a formula
wherein the elements of the formula
are not specifically set forth or readily
apparent on the face of the court order
will not be honored unless clarified by
the court.

(d) Garnishment Orders. (1) If a court
order provides for the division of prop-
erty other than retired pay in addition
to an amount of disposable retired pay
to be paid to the member’s former
spouse, the former spouse may garnish
that member’s retired pay in order to
enforce the division of property. The
limitations of 15 U.S.C. 1673(a) and the
limitations of §63.6(e) of this part apply
in determining the amount payable to
a former spouse.

(2) The designated agents authorized
to receive service of process of garnish-
ment orders under this part shall be
those listed in §63.6(b)(5) of this part.

(3) Garnishment orders under this
part for enforcement of a division of
property other than retired pay shall
be processed in accordance with 5 CFR
part 581 to the extent that the proce-
dures are consistent with this part.

(e) Limitations. (1) Upon proper serv-
ice, a member’s retired pay may be
paid directly to a former spouse in the
amount necessary to comply with the
court order, provided the total amount
paid does not exceed:

(i) 50 percent of the disposable retired
pay for all court orders and garnish-
ment actions paid under this part.

(ii) 65 percent of the disposable re-
tired pay for all court orders and gar-
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nishments paid under this part and
garnishments under 42 U.S.C. 659.

(2) Disposable retired pay is the gross
pay entitlement, including renounced
pay, less authorized deductions. Dis-
posable retired pay does not include
annuitant payments under 10 U.S.C.
chapter 73. For court orders issued on
or before November 14, 1986 (or amend-
ments thereto), disposable retired does
not include retired pay of a member re-
tired for disability under 10 U.S.C.
chapter 61. The authorized deductions
are:

(i) Amounts owed to the United
States.

(ii) Fines and forfeitures ordered by a
court-martial.

(iii) Amounts waived in order to re-
ceive compensation under title 5 or 38
of the U.S. Code.

(iv) Federal employment taxes and
income taxes withheld to the extent
that the amount deducted is consistent
with the member’s tax liability, in-
cluding amounts for supplemental
withholding under 26 U.S.C. 3402(i),
when the member presents evidence to
the satisfaction of the designated agent
that supports such withholding. State
employment taxes and income taxes
when the member makes a voluntary
request for such withholding from re-
tired pay and the Uniformed Services
have entere